






















































except in trace quantities that will not have an adverse environmental effect. 

( 4) It shall be of a size sufficient to prevent its movement from the 
authorized alignment by natural forces under normal conditions. 

(5) The riprap material shall consist of clean rock or masonry material such as, 
but not limited to, granite, marl, or broken concrete. 

( 6) A waiver from the specifications in this general condition may be requested in 
writing. The waiver will only be issued if it can be demonstrated that the impacts of complying 
with this condition will result in greater adverse impacts to the aquatic environment. 

u. The permittee must install and maintain, at his expense, any signal lights and signals 
prescribed by the U.S. Coast Guard, through regulations or otherwise, on authorized facilities. 
For further information, the permittee should contact the U.S. Coast Guard Marine Safety Office 
at (910) 772-2191. 

v. The permittee must maintain any structure or work authorized by this permit in good 
condition and in conformance with the terms and conditions of this permit. The Permittee is not 
relieved of this requirement if the Permittee abandons the structure or work. Transfer in fee 
simple of the work authorized by this permit will automatically transfer this permit to the 
property's new owner, with all of the rights and responsibilities enumerated herein. The 
permittee must inform any subsequent owner of all activities undertaken under the authority of 
this permit and provide the subsequent owner with a copy of the terms and conditions of this 
permit. 

w. At his sole discretion, any time during the processing cycle, the Wilmington District 
Engineer may determine that this RGP will not be applicable to a specific proposal. ill such 
case, the procedures for processing an individual permit in accordance with 33 CFR 325 will be 
available. 

x. The activity must comply with applicable FEMA approved state or local floodplain 
management requirements. 

y. All fill material placed in waters or wetlands shall be generated from an upland source 
and will be clean and free of any pollutants except in trace quantities. Metal products, organic 
materials (including debris from land clearing activities), or unsightly debris will not be used. 

z. All excavated material will be disposed of in approved upland disposal areas. 

aa. Historic Properties. 

(1) ill cases where the district engineer determines that the activity may affect 
properties listed, or eligible for listing, in the National Register of Historic Places (NRHP), the 
activity is not authorized, until the requirements of Section 106 of the National Historic 
Preservation Act (NHP A) have been satisfied. 
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(2) Federal permittees ( or when FHWA is the lead federal agency) should follow 
their own procedures for complying with the requirements of Section 106 of the NHP A. Federal 
permittees must provide the district engineer with the appropriate documentation to demqnstrate 
compliance with those requirements. The district engineer will review the documentation and 
determine whether it is sufficient to address Section 106 compliance for this RGP activity, or 
whether additional Section 106 consultation is necessary. 

(3) Non-federal permittees must submit a PCN to the district engineer if the 
authorized activity may have the potential to cause effects to any historic properties listed on, 
determined to be eligible for listing on, or potentially eligible for listing on the NRHP, including 
previously unidentified properties. For such activities, the PCN must state which historic 
prope1iies may be affected by the proposed work or include a vicinity map indicating the 
location of the historic properties or the potential for the presence of historic prope1iies. 
Assistance regarding information on the location of or potential for the presence of historic 
resources can be sought from the State Historic Preservation Officer (SHPO) or Tribal Historic 
Preservation Officer (THPO), as appropriate, and the NRHP (see 33 CPR 330.4(g)). When 
reviewing PCNs, district engineers will comply with the cunent procedures for addressing the 
requirements of Section 106 of the NHP A. The district engineer shall make a reasonable and 
good faith eff mi to caiTy out appropriate identification efforts, which may include background 
research, consultation, oral history interviews, sample field investigation, and field survey. 
Based on the information submitted and these efforts, the district engineer shall determine 
whether the proposed activity has the potential to cause an effect on the historic prope1iies. 
Where the non-federal applicant has identified historic prope1iies on which the activity may 
have the potential to cause effects and so notified the Corps, the non-federal applicant shall not 
begin the activity until notified by the district engineer either that the activity has no potential to 
cause effects or that consultation under Section 106 of the NHP A has been completed. 

( 4) The district engineer will notify the prospective permittee within 45 days of 
receipt of a complete PCN whether NHP A Section 106 consultation is required. Section 106 
consultation is not required when the Corps determines that the activity does not have the 
potential to cause effects on historic properties (see 36 CPR §800.3(a)). IfNHPA Section 106 
consultation is required and will occur, the district engineer will notify the non-federal applicant 
that he or she cannot begin work until Section 106 consultation is completed. If the non-federal 
applicant has not heard back from the Corps within 45 days, the applicant must still wait for 
notification from the Corps. 

(5) Prospective permittees should be aware that Section 110k of the NHPA (16 
U.S.C. 470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant 
who, with intent to avoid the requirements of Section 106 of the NHPA, has intentionally 
significantly adversely affected a historic property to which the permit will relate, or having legal 
power to prevent it, allowed such significant adverse effect to occur, unless the Corps, after 
consultation with the Advisory Council on Historic Preservation (ACHP), determines that 
circumstances justify granting such assistance despite the adverse effect created or permitted by 
the applicant. If circumstances justify granting the assistance, the Corps is required to notify the 
ACHP and provide documentation specifying the circumstances, the degree of damage to the 
integrity of any historic properties affected, and proposed mitigation. This documentation must 
include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the 
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undertaking occurs on or affects historic properties on tribal lands or affects properties of interest 
to those tribes, and other parties known to have a legitimate interest in the impacts to the permitted 
activity on historic properties. 

bb. If you discover any previously unknown historic or archeological remains while 
accomplishing the activity authorized by this permit, you must immediately notify this office of 
what you have found. We will initiate the Federal and state coordination required to determine if 
the remains warrant a recovery effort or if the site is eligible for listing in the NRHP. 

cc. There will be no umeasonable interference with navigation or the right of the public 
to riparian access by the existence or use of activities authorized by this RGP. 

dd. Heavy equipment working in wetlands or mudflats must be placed on mats, or other 
measures must be taken to minimize soil disturbance. · 

ee. This RGP will not be applicable to proposed construction when the Wilmington 
District Engineer determines that the proposed activity will significantly affect the quality of 
the human environment and determines that an EIS must be prepared. 

ff. Activities which have commenced (i.e. are under construction) or are under contract 
to commence in reliance upon this general permit will remain authorized provided the activity is 
completed within twelve months of the date of the general permit's expiration, modification, or 
revocation. Activities completed under the authorization of this general permit which were in 
effect at the time the activity was completed continue to be authorized by the general permit. 

BY AUTHORITY OF THE SECRETARY OF THE ARMY: 

7i!r 
Kevin P. nders Sr. 
Colonel, . S. Army 
District Commander 
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Attachment 1 

MOA among the FHWA, USFS, NCDOT, the Catawba Indian Nation, and NCSHPO 
for the Improvements to NC 24/NC 27 from NC 740in Albemarle to the Stanly & 

Montgomery Counties, NC 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Mmwrandam of Agrument 
R-1530B, B-497', & R-2S17 

Stanlp d Montgo,no)· CoulSlits 

MEMORANDUM OF AGREEMENT 
AMONG THE 

FEDERAL IDGHWAY ADMINISTRATION, 
THE UNITED STATES FOREST SERVICE, 

THE NORTH CAROLINA DEPARTMENT OF TRANSPORTATION, 
THE CATAWBA INDIAN NATION, 

AND 
NORTH CAROLINA STATE IDSTORIC PRESERVATION OFFICER 

FOR THE 
IMPRO'\l'EMENTS TO NC 24/NC 27 FROM NC 740 IN ALBEMARLE TO THE 

PROPOSED TROY BYPASS, 
STANLY & MONTGOMERY COUNTIES, NORffl CAROLINA, 

TIP NOS. R-2530B, B--4974, & R-2527, 
FEDERAL AID NO. STBG-0024(083) R-2530B 

WHEREAS, the Federal Highway Administration (FHWA) has detennined that the proposed 
improvements to NC 24/27 from NC 740 in Albemarle to the proposed Troy Bypass (the 
Undertaking) will have an adverse effect upon archaeological sites 31MG1806, 3 lMGl629, 
3 JMG321, and the archaeological district composed of sites 3 ISTl 95, 31STI96, and 
31 ST204/204 ** which have been detennined eligible for the National Register of Historic Places 
(NRHP) under Criterion D; and 

WHEREAS, the FHW A has consulted with the North Carolina State Historic Preservation 
Officer(SHPO), pursuant to 36 C.FR 800, regulations implementing Section 106 of the National 
Historic Preservation Act (16 U.S.C . 470f); and 

WHEREAS, the FHW A has notified the Advisory Council on Historic Preservation (Council) of 
the adverse effect to archaeological sites 31 MG 1806, 31 MG I 629, 31 MG32 I, and the 
archaeological district composed of sites .31 STl 95, 31 STl 96, and 318T204/204** and it has 
declined to comment or participate in the consultation; and 

WHEREAS, the North Carolina Department of Transportation (NCDOT)has participated in the 
consultation and has been invited 'by the FHW A to be a signatory to this Memorandum of 
Agreement (MOA); and 

Whereas the Catawba Indian Nation and the United States Forest Service (U~F8) have been 
notified of the adverse effects and invited to participate in the consultation and concur in this 
MOA;and 

WHEREAS, the consulting parties agree that the recovery of significant information from 
archaeologkal sites 31 MG 1806, 3 J MG 1629, 3 I MG32 t, and the archaeological district composed 
of sites 31 STJ 95, 31 STl 96, and 31 ST204/204 ** may be done in accordance with the published 
guidance; and 

WHEREAS, the consulting parties agree that it is in the public interest to expend funds for the 
recovery of sigmficant infonnation from archaeological sites 31 MG 1806, 3 I MG 1629, 31 MG32 I, 
and the archaeological district composed of sites 31 STl 95, 31 STI 96, and 31 ST204/204** to 
mitigate the adverse effects of the project; and 

Pagel ofS 
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Memormulum O.f Agreement 
R-2$308, B-4914, & R-2527 

Stanly & AIOIUgdfllel)' Counties 

WHEREAS, to the best of our knowledge and belief. no human remains .. associated or 
unassociated funerary objects or sacred objects, or objects of cultural patrimony as defined in the 
Native American Graves Protc.-ction and Repatriation Act (25 U.S.C. '3001), are expected to be 
encountered in the archaeological work; 

NOW, THEREFORE, the FHW A, NCDOT. and the SHPO agree that the Undertaking shall be 
implemented in accordance with the following stipulations in compliance with the National 
Historic Preservation Act of 1966, as amended ( 16 U.S.C. 4 70). 

I. Stipulations 

t. The NCDOT, in consultation with the SHPO, USPS, and the Catawba Indian Nation, will 
develop Data Recovery Plans (DRPs) for archaeological sites 31MG1806, 31MG1629, 
31MG321. and the archaeological district composed of sites 31ST195, 31ST196, and 
J 1ST204/204** which will be affected by the subject project 

2. The NCDOT will ensure that the DRPs wilJ be implemented after Right-of-Way is 
acquired and prior to construction activities within the site location as shown in the 
DRPs. 

3. Upon completion of the Data Recovery efforts, the NCDOT will prepare and forward a 
Management Summary to the SHPO, USFS, and the Catawba Indian Nation detailing the 
results of the Data Recovery field investigations. The Management Summary will 
contain sufficient infonnation to demonstrate that the field investigation portion of the 
DRP has been implemented. 

4. Upon receipt of the Management Summary; the SHPO, USFS. and the Catawba Indian 
Nation wm respond within ten ( 10) days to the recommendations contained within the 
document. 

5. Upon acceptance of the recommendations contained in the Management Swnmary. the 
SHPO, USFS, and the Catawba Indian Nation will issue the NCOOT documentation that 
the Data Recovery field investigations have been completed. 

6 The analysis and report preparation, detailing archaeological work conducted at sites 
31 MG1806, 3 tMG1629. 3 IMG321, and the archaeological district composed of sites 
3lST195, 31ST196, and 3 lST204/204•*, will be completed by the NCDOT, or their 
consultants, within eighteen ( 18) months after completion of the fieldwork. 

n. Unanticipated Discovery 

In accordance with 36 CFR 800, 1 l(a), ifNCOOT identifies additional cultural resource(s) during 
construction and determine them to be eligible for the NRHP, all work will be halted within the 
limits of the NRHP-eligible resource(s) and the FHWA and SHPO contacted. If after consultation 
with the Signatory and Concurring Party additional mitigation is determined necessary, the 
NCDOT, in consultation with the Signatory and Concurring Party, will develop and implement 
appropriate protection/mitigation measures for the resource(s). Inadvertent or accidental 
discovery of human remains will be handled in accordance with North Carolina General Statutef>. 
65 and 70. 

III. Dispute Resolution 

Should any Signatory object within (30) days to any plans or documentation provided for review 
pursuant to this Agreement, the FHWA shall consult with the o~jecting party(ies) to resolve the 
objection. If the FHWA or objecting party(ie~) determines that the objection cannot be resolved, 
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Memol'tllWllm of.4grunttm 
R-2SJ0B, B4974, .l R-1521 

Stanl}• & Mon,gome,y Countia 

the FHW A will forward all documentation relevant to the dispute to the Advisory Council on 
Historic Preservation (Cowicil). Within thirty (30) days after receipt of all pertinent 
documentation. the Council will either: 

A. Provide the FHW A with recommendations. which the FHW A will take into account in 
reaching a final decision regarding the dispute, or 

B. Notify the FHWA that it will comment pursuant to 36 CFR Section 800.7(c) and proceed to 
comment. Any Council comment provided in response to such a request will be taken into 
account by the FHWA- in accordance with 36 CFR Section 800.7 (c) (4) with reference to the 
subject of the dispute. 

Any recommendation or comment provided by the Council will be understood to pertain only to 
the subject of the dispute; the FHW A's responsibility to carry out aJI of the actions under this 
agreement that are not the subject of the dispute will remain unchanged. 

IV. Amendments 

If any Signatory to this MOA believes that it~ term& cannot be carried out, or th~ an amendment 
to the terms mu!;t be made, that party{ies) shall immediately con&ult with the other party(ies) to 
develop amendments in accordance with 36 CFR 800.6(cX7). If an amendment cannot be agreed 
upon, the dispute resolution process set forth in Section Ill will be followed. 

V. Termination 

Any Signatory to this MOA may terminate the agreement by providing notice to the other 
party(1es), provided that the party(ies) will consult during the period priot to termination to seek 
agreement on amendments or other actions that would avoid tennination. Tennination of this 
MOA will require cQmpliance with 36 CFR 800. This MOA may be tenninated by the execution 
of a subsequent MOA that explicitly terminates or supersedes its terms. 

VI. Duration 

Unless tenninated as detailed above, this MOA will be in effect until FHW A, in consultation with 
the othet Signatories, detennines that all terms have satisfactorily been fulfilled or if NCDOT is 
unable or decides not to construct the Undertaking. 

Execution of this Memorandum of Agreement by the FHW A and the North Carolina SHPO, its 
subsequent filing with the Council and implementation of itc; terms evidence that FHWA, has 
afforded the Council an opportunity to comment on the Undertaking, and that the FHWA, has 
taken into account the effects of the Undertaking on the aforementioned archaeological sites. 
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AGREE: 

By: ~#-:r: Q _ _:1._ 
Federal Highway Administration 

- ____ .... __ ···-- ---·-··-----

Memorrmdum of A.guDMnt 
R-2SJOB, B4974, & R-2527 

Stanly & MontgDlnD}· Co11~ 

Date: _ 1_ 2--1/c......1_~_....l _1....;:;_e __ _ 
r 1 

Date:--=-.c...1..."2-~/{__._,,1 /'--'--1......_f_ 
ation Officer / / 

nsportation 
Date: _f t---<t-' -' ·_? -;-/ 2~u~'l _f ~--

' 

CONCUR: 

By:~---'----------- Date: 
,~!J 

-----
United States Forest Service 

By: _____________ _ Date: _________ _ 
Catawba Indian Nation 
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Attachment 2 

USFWS Biological Opinion NC 24/27 Widening from NC 740 to East of Pee Dee 
River in Stanly and Montgomery Counties, NC (STIP No. R-2530B) 
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BIOLOGICAL OPINION 
 
1. INTRODUCTION 
 
A biological opinion (BO) is the document that states the opinion of the U.S. Fish and Wildlife 
Service (Service) under the Endangered Species Act of 1973, as amended (ESA), as to whether a 
Federal action is likely to: 

 jeopardize the continued existence of species listed as endangered or threatened; or 
 result in the destruction or adverse modification of designated critical habitat. 

The Federal action addressed in this BO is the Federal Highway Administration (FHWA) 
proposed NC 24/27 widening from NC 740 to east of Pee Dee River in Stanly and Montgomery 
Counties, North Carolina (the Action). This BO considers the effects of the Action on 
Schweinitz’s sunflower. The Action does not affect designated critical habitat; therefore, this BO 
does not further address critical habitat. 
 
A BO evaluates the effects of a Federal action along with those resulting from interrelated and 
interdependent actions, and from non-Federal actions unrelated to the proposed Action 
(cumulative effects), relative to the status of listed species and the status of designated critical 
habitat. A Service opinion that concludes a proposed Federal action is not likely to jeopardize 
species and is not likely to destroy or adversely modify critical habitat fulfills the Federal 
agency’s responsibilities under §7(a)(2) of the ESA. In this BO, only the jeopardy definition is 
relevant, because the Action does not affect designated critical habitat. “Jeopardize the continued 
existence” means to engage in an action that reasonably would be expected, directly or indirectly, 
to reduce appreciably the likelihood of both the survival and recovery of a listed species in the 
wild by reducing the reproduction, numbers, or distribution of that species (50 CFR §402.02). 
The basis of our opinion for Schweinitz’s sunflower is developed by considering the status of the 
species, its environmental baseline, the effects of the Action, and cumulative effects. 
 
This BO uses hierarchical numeric section headings. Primary (level-1) sections are labeled 
sequentially with a single digit (e.g., 2. PROPOSED ACTION). Secondary (level-2) sections 
within each primary section are labeled with two digits (e.g., 2.1. Action Area), and so on for 
level-3 sections.  
 
2. PROPOSED ACTION 
 
The North Carolina Department of Transportation (NCDOT), in cooperation with the FHWA, 
proposes to widen the existing two-lane NC 24/27 from NC 740 in Stanly County to a point 
approximately 800 feet west of River Road (SR 1150) in Montgomery County (STIP No. R-
2530B). The Action also includes the rehabilitation of the existing bridge over the Pee Dee 
River. The Action will be deconstructed into two components: 1) road widening and bridge 
rehabilitation and 2) conservation measures. 
 
2.1. Action Area 
 
For purposes of consultation under ESA §7, the action area is defined as “all areas to be affected 
directly or indirectly by the Federal action and not merely the immediate area involved in the 
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action” (50 CFR §402.02). The “Action Area” for this consultation includes the NC 24/27 
corridor from NC 740 in the City of Albemarle, Stanly County, to a point approximately 800 feet 
west of River Road (SR 1150) in Montgomery County – a distance of approximately 7.1 miles 
(Figure 2.1).  
 
2.2. Road Widening and Bridge Rehabilitation 
 
The Stanly County portion of NC 24/27 will be widened to a four-lane divided facility with a 23-
foot raised median from NC 740 in the City of Albemarle east to SR 1731 (Sweet Home Church 
Road). Between SR 1731 and the eastern terminus, NC 24/27 will be widened to a four-lane 
divided facility with a 46-foot depressed median. The existing Bridge No. 51 over the Pee Dee 
River will also be rehabilitated. 
 
2.3. Conservation Measures 
 
To minimize effects to the species, a plan is being developed, in coordination with the Service, to 
relocate all affected Schweinitz’s sunflowers to a more protected site with appropriate habitat 
within Stanly County (a tentative relocation site has been selected but not yet finalized). All 
affected Schweinitz’s sunflowers will be dug up and relocated prior to project let. Seeds from the 
plants will also be collected and transferred to a Service approved facility for storage and future 
restoration efforts. A NC Plant Conservation Program permit will be obtained prior to any 
transplant activities. A monitoring plan will be developed and reports detailing results and 
management activities will be supplied to the Service. 
 
2.4. Interrelated and Interdependent Actions 
 
A BO evaluates the effects of a proposed Federal action. For purposes of consultation under ESA 
§7, the effects of a Federal action on listed species or critical habitat include the direct and 
indirect effects of the action, plus the effects of interrelated or interdependent actions. “Indirect 
effects are those that are caused by the proposed action and are later in time, but still are 
reasonably certain to occur. Interrelated actions are those that are part of a larger action and 
depend on the larger action for their justification. Interdependent actions are those that have no 
independent utility apart from the action under consideration” (50 CFR §402.02). 
 
Utilities along NC 24/27 include telephone, power, gas, cable television, water, and sewer lines. 
Power, telephone, and cable television lines are suspended from utility poles, while other utility 
lines are buried along the road shoulder. Utilities within the construction footprint will likely be 
relocated prior to road construction. 
 
3. STATUS OF SPECIES 
 
This section summarizes best available data about the biology and current condition of 
Schweinitz’s sunflower (Helianthus schweinitzii) throughout its range that are relevant to 
formulating an opinion about the Action. The Service published its decision to list Schweinitz’s 
sunflower as endangered on May 7, 1991 (56 FR 21087-21091).  
 



3  

 
 

~ 

A lbemar le 
7 -

i 

Albemarle 

Lat: 35.:l236 / Long: -80.127 1 

Proj ect Location: 
Stanly & Montgomery 
Counties 

N 

d --c::==Miles l O 0.5 I 

V 

Norwood 

Figure 2.1 

D Action Area 

r 
J 

Tll'R-25308 
Stanly and Mortgomery 

Counties 



4  

3.1. Species Description 
 
Schweinitz’s sunflower is a perennial plant that generally grows to approximately 6.5 feet tall. It 
has thickened roots that are used by the plant to store starch. The stem is purplish in color, and 
the upper third bears secondary branches at 45-degree angles. The leaves are arranged in pairs on 
the lower part of the stem but usually occur singly (or alternate) on the upper parts. Leaves are 
attached to the stem at right angles, and the tips of the leaves tend to droop. The leaves are thick 
and stiff with a rough upper surface. The upper leaf surfaces have broad spiny hairs that are 
directed toward the tip, and soft white hairs cover the underside. The plant produces small 
yellow flowers from late August until frost (USFWS 2017). 
 
3.2. Life History 
 
Schweinitz’s sunflower is able to colonize through the dispersal of seeds that readily germinate 
without a dormant period. Presently, this species occurs in relatively open habitats such as 
roadsides, power line clearings, early successional fields, forest ecotone margins or forest 
clearings. It thrives in full sun but also grows in the light shade of open stands of 
oak-pine-hickory. The species is known from a variety of soil types but is generally found 
growing on shallow, poor, clayey and/or rocky soils, especially those derived from mafic rocks 
(USFWS 1994). The species also benefits from routine soil disturbance, most notably along 
roadsides which receive regular right-of-way (ROW) maintenance (Smith 2008). 
 
3.3. Numbers, Reproduction, and Distribution 
 
Schweinitz’s sunflower is endemic to the Piedmont physiographic province of North Carolina 
and South Carolina. It is believed that the species historically occupied prairie areas and open 
woodlands. However, with fire suppression and increasing development, these habitats have 
either succeeded into oak-pine-hickory forests or have been severely degraded and fragmented 
(USFWS 1994). 
 
When the species was listed in 1991, there were a total of 13 extant populations (eight in NC and 
five in SC) distributed across five NC counties (Cabarrus, Mecklenburg, Rowan, Stanly and 
Union) and one county (York) in SC (USFWS 1991). In recent years, several additional 
populations have been found in both NC and SC. As of 2010, there were approximately 78 
geographically distinct populations of the species in NC distributed across 13 counties (the 
original five plus Anson, Davidson, Gaston, Montgomery, Randolph, Richmond, Stokes and 
Surry) (USFWS 2006, USFWS 2010). A new population in Guilford County, NC was discovered 
in 2018 (Dale Suiter, USFWS, personal communication). In SC, there are eight geographically 
distinct areas which appear to approximate populations in two counties (Lancaster and York) 
(Houk 2003). Therefore, the total known range consists of approximately 86 populations 
(USFWS 2010). 
 
The 1991 listing rule did not state the number of plants contained within the 13 known 
populations extant at that time. However, supporting information from the Service’s files on this 
species suggest that these sites were collectively and conservatively estimated to contain some 
2,805 stems. Data suggests that, as of 2010, those sites with some potential to provide a role in 
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the species’ recovery in NC contain over 40,000 stems (USFWS 2010). According to Houk 
(2003), all of the SC sites (regardless of their protection or recovery potential) contained some 
27,740 stems in 2002. However, due to annual variability in stem counts, it is important to note 
that stem counts derived from single observations may provide limited value in assessing the 
actual abundance of the species in a given location or across its range. 
 
3.4. Conservation Needs and Threats 
 
Schweinitz’s sunflower is endangered by the loss of historic levels of natural disturbance from 
fire and grazing by native herbivores, residential and industrial development, encroachment by 
exotic species, highway construction and improvement, and roadside and utility ROW 
maintenance (USFWS 1994). 
 
While seemingly more secure due to the increase in known populations, most populations remain 
extremely vulnerable. A large majority of the known sites containing the species (over 90%) 
occur within road or utility ROW. Many of these ROW occurrences are along existing roads 
which are subject to widening and improvement projects which disturb the existing adjacent 
ROW. The NCDOT has a program designed to sign roadside rare plant populations and manage 
these areas with mowing and/or herbicides applied during the dormant season. Despite these 
efforts, some of the roadside populations have been impacted through herbicide applications or 
mowing during the wrong time of year. Current recovery efforts are focused upon relocating 
plants from vulnerable ROW habitats to more protected areas with the potential for adequate 
management (USFWS 2010). 
  
Portions of 24 extant populations (distributed across eight NC counties and two SC counties) 
have been identified as having a potential to meet some of the recovery criteria for the species.  
Of the 24 extant populations with some protection potential, 22 (distributed across seven NC 
counties and one SC county) are in some form of ownership and management that could provide 
permanent protection to the species. Portions of ten of these 22 populations have written 
management plans with components explicit to Schweinitz’s sunflower. However, 
implementation of these plans is a challenge at all locations due to lack of resources (i.e. funding 
and staff). Management plans are in draft for portions of the remaining 12 other populations 
whose current ownership may provide (or has indicated willingness to provide) permanent 
protective ownership (USFWS 2006, USFWS 2010).  
 
As of the last 5-Year Review (USFWS 2010), the status of this species was listed as uncertain. 
The majority of sites are not monitored annually, or in a way that allows one to assess year-to-
year fluctuations in status and trends.  
 
4. ENVIRONMENTAL BASELINE 
 
This section is an analysis of the effects of past and ongoing human and natural factors leading to 
the current status of the Schweinitz’s sunflower, its habitat, and ecosystem within the Action 
Area. The environmental baseline is a “snapshot” of the species’ health in the Action Area at the 
time of the consultation, and does not include the effects of the Action under review. 
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4.1. Action Area Numbers, Reproduction, and Distribution 
 
The Action Area contains two NC Natural Heritage Program element occurrences (EO) for 
Schweinitz’s sunflower – EO 14 and EO 243. No Schweinitz’s sunflowers have been observed at 
EO 14 since 1991, with the most recent survey occurring on October 3, 2017. At EO 243, an 
October 3, 2017 survey revealed 212 stems with 51 being in flower. This is an increase in 
number from previous surveys in 2011 (55 stems) and 2012 (110 stems). The 212 Schweinitz’s 
sunflower stems from the 2017 survey comprise 0.021 acre separated into four subpopulations 
stretching over approximately 0.11 mile of road right-of-way (Figure 4.1). Subpopulations A and 
B represent a recent increase in the boundaries of EO 243. 
 
4.2. Action Area Conservation Needs and Threats 
 
Like all roadside populations of Schweinitz’s sunflowers, the population within the Action Area 
is vulnerable to future road improvements and maintenance activities. Although NCDOT has 
posted Do Not Mow signs and maintains a policy of only mowing such sites during the winter, 
the site is still vulnerable to mowing during the growing season by contractors who disregard the 
signs (as has happened at other roadside populations).  
 
5. EFFECTS OF THE ACTION 
 
This section analyzes the direct and indirect effects of the Action on the Schweinitz’s sunflower, 
which includes the direct and indirect effects of interrelated and interdependent actions. Direct 
effects are caused by the Action and occur at the same time and place. Indirect effects are caused 
by the Action, but are later in time and reasonably certain to occur. Our analyses are organized 
according to the description of the Action in section 2 of this BO. 
 
5.1. Effects of Road Widening and Bridge Rehabilitation 
 
The entire Schweinitz’s sunflower EO 243 lies within the construction footprint of the Action. 
The construction area will incur excavation, grading, and fill placement. Therefore, it is assumed 
that all of the current Schweinitz’s sunflower habitat within this EO will either be lost or 
permanently modified. This will directly affect all 212 stems and their habitat, but the sunflowers 
will be salvaged (see Section 5.2 below). Although the current roadside habitat will be either lost 
or permanently modified, the clearing and soil disturbance associated with the Action will likely 
create new habitat within the Action Area adjacent to the affected area. Due to the persistence of 
seeds in the soil and the species’ generally positive response to tree removal and soil disturbance, 
the species may recolonize the disturbed area after clearing occurs for newly established right-of-
way boundaries. 
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5.2. Effects of Conservation Measures 
 
All of the known Schweinitz’s sunflowers within EO 243 (212 stems as of October 2017) will be 
relocated to a more protected location within Stanly County (a tentative relocation site has been 
selected but not yet finalized). Although past efforts of transplanting the species have had mixed 
success, there is good potential that many of the relocated sunflowers will survive to establish a 
new population that will have more protection and greater opportunities for management.  
 
5.3. Effects of Interrelated and Interdependent Actions 
 
The existing utilities located within the construction footprint of the Action will likely be 
relocated prior to road construction. Although the Schweinitz’s sunflowers will have been 
previously moved, the utility relocations will disturb the species habitat within EO 243 through 
excavation and clearing. The soil disturbance associated with these activities may create 
conditions for recolonization of the species from seeds persisting in the soil. Furthermore, the 
newly cleared and maintained utility rights-of-way may provide new habitat. 
 
6. CUMULATIVE EFFECTS 
 
For purposes of consultation under ESA §7, cumulative effects are those caused by future state, 
tribal, local, or private actions that are reasonably certain to occur in the Action Area. Future 
Federal actions that are unrelated to the proposed action are not considered, because they require 
separate consultation under §7 of the ESA. 
 
There are no known cumulative effects related to this Action. 
 
7. CONCLUSION 
 
In this section, we summarize and interpret the findings of the previous sections (status, baseline, 
effects, and cumulative effects) relative to the purpose of a BO under §7(a)(2) of the ESA, which 
is to determine whether a Federal action is likely to: 

a) jeopardize the continued existence of species listed as endangered or threatened; or 
b) result in the destruction or adverse modification of designated critical habitat. 

“Jeopardize the continued existence” means to engage in an action that reasonably would be 
expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and 
recovery of a listed species in the wild by reducing the reproduction, numbers, or distribution of 
that species (50 CFR §402.02). 
 
Schweinitz’s sunflower is endemic to the Piedmont physiographic province of North Carolina 
and South Carolina. As of 2010, there were approximately 86 populations of the species in the 
two states – up from 13 populations known when the species was listed in 1991. The species is 
endangered by the loss of historic levels of natural disturbance from fire and grazing by native 
herbivores, residential and industrial development, encroachment by exotic species, highway 
construction and improvement, and roadside and utility ROW maintenance. At least 22 
populations are in some form of ownership and management that could provide permanent 
protection to the species. 
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As of October 3, 2017, approximately 212 Schweinitz’s sunflower stems occupying 
approximately 0.021 acre were located within the Action Area. It is assumed that road 
construction will directly affect all 212 stems and their habitat. However, these sunflowers will 
be relocated to a more protected area with greater management opportunities. Assuming a 
significant level of survival, the relocated sunflowers will establish a new population which will 
compensate for the loss of habitat through the Action. Although the current roadside habitat will 
be either lost or permanently modified, the clearing and soil disturbance associated with the 
Action will likely create new habitat within the Action Area adjacent to the affected area. After 
the completion of the Action, it is possible that seeds persisting in the soil may recolonize the 
disturbed area within the new right-of-way. 
 
After reviewing the current status of the species, the environmental baseline for the Action Area, 
the effects of the Action and the cumulative effects, it is the Service’s biological opinion that the 
Action is not likely to jeopardize the continued existence of the Schweinitz’s sunflower. 
 
8. INCIDENTAL TAKE STATEMENT 
 
ESA §9(a)(1) and regulations issued under §4(d) prohibit the take of endangered and threatened 
fish and wildlife species without special exemption. The term “take” in the ESA means “to 
harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in 
any such conduct” (ESA §3). In regulations at 50 CFR §17.3, the Service further defines: 

 “harass” as “an intentional or negligent act or omission which creates the likelihood of 
injury to wildlife by annoying it to such an extent as to significantly disrupt normal 
behavioral patterns which include, but are not limited to, breeding, feeding, or 
sheltering;” 

 “harm” as “an act which actually kills or injures wildlife. Such act may include 
significant habitat modification or degradation where it actually kills or injures wildlife 
by significantly impairing essential behavioral patterns, including breeding, feeding or 
sheltering;” and 

 “incidental take” as “any taking otherwise prohibited, if such taking is incidental to, and 
not the purpose of, the carrying out of an otherwise lawful activity.” 

Under the terms of ESA §7(b)(4) and §7(o)(2), taking that is incidental to and not intended as 
part of the agency action is not considered prohibited, provided that such taking is in compliance 
with the terms and conditions of an incidental take statement (ITS). 
 
This BO evaluated effects of the Action on the endangered Schweinitz’s sunflower. ESA 
§7(b)(4) and §7(o)(2), which provide the authority for issuing an ITS, do not apply to listed plant 
species. However, ESA §9(a)(2) prohibits certain acts with respect to endangered plant species, 
including: 

(a) remove and reduce to possession from areas under Federal jurisdiction; 
(b) maliciously damage or destroy on areas under Federal jurisdiction; and 
(c) remove, cut, dig up, or damage or destroy on any other area in knowing violation of any 

law or regulation of any State or in the course of any violation of a State criminal trespass 
law. 
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Regulations issued under ESA §4(d) extend the prohibition under (a) above to threatened plant 
species (50 CFR §17.71). The damage or destruction of endangered and threatened plants that is 
incidental to (not the purpose of) an otherwise lawful activity is not prohibited. 
 
9. CONSERVATION RECOMMENDATIONS 
 
§7(a)(1) of the ESA directs Federal agencies to use their authorities to further the purposes of the 
ESA by conducting conservation programs for the benefit of endangered and threatened species. 
Conservation recommendations are discretionary activities that an action agency may undertake 
to avoid or minimize the adverse effects of a proposed action, implement recovery plans, or 
develop information that is useful for the conservation of listed species. The Service offers the 
following recommendations that are relevant to the listed species addressed in this BO and that 
we believe are consistent with the authorities of the FHWA. 
 

1. NCDOT should endeavor to keep protected roadside populations of Schweinitz’s 
sunflower free of invasive species. 

2. NCDOT should improve its roadside plant management program with more emphasis 
and attention to prevent roadside populations of Federally listed plant species from being 
treated with herbicides or mowed during the wrong time of the year. 

3. NCDOT should provide the Service with a copy of any NCDOT databases used for 
tracking and monitoring roadside populations of Federally listed plant species. These data 
should be provided on an annual basis. 

4. NCDOT should survey the construction site at EO 243 1-2 years after the site is 
stabilized to see if Schweinitz’s sunflowers have recolonized the new right-of-way. 

 
10. REINITIATION NOTICE 
 
Formal consultation for the Action considered in this BO is concluded. Reinitiating consultation 
is required if the FHWA retains discretionary involvement or control over the Action (or is 
authorized by law) when: 

a. the amount or extent of incidental take is exceeded; 
b. new information reveals that the Action may affect listed species or designated critical 

habitat in a manner or to an extent not considered in this BO; 
c. the Action is modified in a manner that causes effects to listed species or designated 

critical habitat not considered in this BO; or 
d. a new species is listed or critical habitat designated that the Action may affect. 
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