






SPECIAL CONDITIONS 
Revised March 25, 2021 November 10, 2022 

ACTION ID. SAW-2013-01883 
NC DEPARTMENT OF TRANSPORTATION 

I-26 WIDENING, HENDERSON AND BUNCOMBE COUNTIES 
STIP NO. 1-4400/I-4700 

 
 
WORK LIMITS/NOTIFCATION  
 
1) The entire 22.2 mile project is identified as STIP I-4400/I-4700. This permit 
only authorizes work on Sections I-4700 A, I-4700 B, I-4400 C, and I-4400 BB of 
STIP I-4400/I-4700; also known as “Phase 1” and “Phase 2” for permitting 
purposes. Construction on the remaining sections (i.e., I-4400 BA, and I-4400 A) 
of the I-4400/I-4700 project shall not commence until: (a) final design for those 
sections/phases has been completed and submitted to the U.S. Army Corps of 
Engineers (Corps); (b) the Permittee has minimized impacts to waters and 
wetlands to the maximum extent practicable for those sections/phases and the 
Corps concurs with this assessment through standard Merger 4B and 4C 
meetings; (c) any modification(s) to the plans for those sections/phases have 
been approved by the Corps in writing; and (d) a final compensatory mitigation 
plan for those sections/phases has been submitted by the Permittee and 
approved by the Corps.  

 
2) All work authorized by this permit shall be performed in strict compliance with 
the attached permit plans titled: 
 

o “Wetland and Surface Water Impacts Permit, I-4700”, permit drawing 
sheets 1-97 (Phase 1), as revised by permit drawing sheets 2, 2A, 59, 60-
62 of 97, revised on October 13, 2022, and sheet 63 of 97, revised on 
October 26, 2022.  

o “Wetland and Surface Water Impacts Permit, I-4400 C”, sheets 1-43 
(Phase 2) 

o “Wetland and Surface Water Impacts Permit, I-4400 BB,” permit drawing 
sheets 1-83, dated August 6, 2019 (Phase 2).  

 
The plans referenced above are now part of this permit. The Permittee shall 
ensure that the construction design plans for this project do not deviate from the 
permit plans attached to this authorization. Any modification to the attached 
permit plans must be approved by the US Army Corps of Engineers prior to any 
active construction in waters or wetlands.  

 
3) The permittee shall ensure that the project is implemented in strict accordance 
with all commitments in the attached document titled, “I-26 Widening, STIP 
Project Nos. I-4400 & I-4700 Project Commitments”, dated June 19, 2019 March 
17, 2021 (Version 5 6). This document is 38 pages long and was created to 
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compile project commitments that NCDOT has agreed to in a number of other 
documents, to include commitments from the following: 
 

 
 
 
• Combined Final Environmental Impact Statement (EIS), Final Section 4(f) 

Evaluation, and Record of Decision (ROD) (March 2019) 
• Biological Assessment (September 2018) 
• Biological Opinion (BO) (February 2019) 
• I-26 Bridge Over the French Broad River Construction and Demolition 

(November 2018 March 17, 2021) 
• River Safety Plan (September 2018 March 17, 2021) 
• Strategic Communication Plan for the Construction of the I-26 Bridge over 

the French Broad River (September 2018) 
• Section 106 Memorandum of Agreement (July 2018) 

 
4) Unauthorized Dredge or Fill: Except as authorized by this permit or any U.S. 
Army Corps of Engineers approved modification to this permit, no excavation, fill, 
or mechanized land-clearing activities shall take place at any time in the 
construction or maintenance of this project, within waters or wetlands, or shall 
any activities take place that cause the degradation of waters or wetlands. There 
shall be no excavation from, waste disposal into, or degradation of, jurisdictional 
wetlands or waters associated with this permit without appropriate modification of 
this permit, including appropriate compensatory mitigation. This prohibition 
applies to all borrow and waste activities connected with this project.  
 

 5) Maintain Flows and Circulation Patterns of Waters: Except as specified in the 
plans attached to this permit, no excavation, fill or mechanized land-clearing 
activities shall take place at any time in the construction or maintenance of this 
project, in such a manner as to impair normal flows and circulation patterns 
within waters or wetlands or to reduce the reach of waters and/or wetlands. 

 
6) Permit Distribution: The Permittee shall require its contractors and/or agents to 
comply with the terms and conditions of this permit in the construction and 
maintenance of this project, and shall provide each of its contractors and/or 
agents associated with the construction or maintenance of this project with a 
copy of this permit. A copy of this permit, including all conditions, drawings and 
attachments shall be available at the project site during the construction and 
maintenance of this project. 
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7) Pre-Construction Meeting: The Permittee shall schedule and attend a 
preconstruction meeting between its representatives, the contractors 
representatives, and the U.S. Army Corps of Engineers, Asheville Regulatory  
 
 
Field Office, NCDOT Regulatory Project Manager, prior to any work within 
jurisdictional waters and wetlands to ensure that there is a mutual understanding  
of all the terms and conditions contained with this Department of Army Permit. 
The Permittee shall provide the Corps, Asheville Regulatory Field Office, NCDOT 
Project Manager, with a copy of the final permit plans at least two weeks prior to 
the preconstruction meeting along with a description of any changes that have 
been made to the project’s design, construction methodology or construction 
timeframe. The Permittee shall schedule the preconstruction meeting for a time 
frame when the Corps and NCDWR Project Managers can attend. The Permittee 
shall invite the Corps and NCDWR Project Managers a minimum of thirty (30) 
days in advance of the scheduled meeting in order to provide those individuals 
with ample opportunity to schedule and participate in the required meeting. The 
thirty (30) day requirement can be waived with the concurrence of the Corps. 
 
8) Notification of Construction Commencement and Completion: The Permittee 
shall notify the U.S. Army Corps of Engineers in writing prior to beginning the 
work authorized by this permit and again upon completion of the work authorized 
by this permit. 

 
9) Reporting Address: All reports, documentation, and correspondence required 
by the conditions of this permit shall be submitted to the following: U.S. Army 
Corps of Engineers, Wilmington District Asheville Regulatory Field Office, Attn: 
Lori Beckwith, 151 Patton Ave., Room 208, Asheville, NC 28801-5006, or 
loretta.a.beckwith@usace.army.mil . The Permittee shall reference the following 
permit number, SAW-2013-01883, on all submittals. 

 
10) Reporting Violations: Violation of these permit conditions or violation of 
Section 404 of the Clean Water Act or Section 10 of the Rivers and Harbors Act 
shall be reported to the Corps in writing and by telephone at: 828-271-7980, ext. 
4223, within 24 hours of the Permittee’s discovery of the violation. 
 
11) Permit Revocation: The Permittee, upon receipt of a notice of revocation of 
this permit or upon its expiration before completion of the work will, without 
expense to the United States and in such time and manner as the Secretary of 
the Army or his authorized representative may direct, restore the water or 
wetland to its pre-project condition. 

mailto:loretta.a.beckwith@usace.army.mil
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RELATED LAWS 
 
12) Clean Fill: The Permittee shall use only clean fill material for this project. The 
fill material shall be free from items such as trash, construction debris, metal and 
plastic products, and concrete block with exposed reinforcement bars. Soils used 
for fill shall not be contaminated with any toxic substance in concentrations 
governed by Section 307 of the Clean Water Act.  Unless otherwise authorized 
by this permit, all fill material placed in waters or wetlands shall be generated 
from an upland source. 
 
13) Water Contamination:  All mechanized equipment shall be regularly 
inspected and maintained to prevent contamination of waters and wetlands from 
fuels, lubricants, hydraulic fluids, or other toxic materials. In the event of a spill of 
petroleum products or any other hazardous waste, the Permittee shall 
immediately report it to the N.C. Division of Water Resources at (919) 733-3300 
or (800) 858-0368 and provisions of the North Carolina Oil Pollution and 
Hazardous Substances Control Act shall be followed. 
 
14) Federally Listed Species/Biological Opinion: This Department of the Army 
permit does not authorize you to take a federally listed species, in particular the 
Appalachian elktoe (Alasmidonta raveneliana) or the gray bat (Myotis 
grisescens). In order to legally take a federally listed species, you must have 
separate authorization under the Endangered Species Act (ESA) (e.g., an ESA 
Section 10 permit, or a Biological Opinion (BO) under ESA Section 7, with 
“incidental take” provisions with which you must comply). The U.S. Fish and 
Wildlife Service issued a BO for this project titled, “I-26 Widening from US 25 
Near Hendersonville to I-40/I-240 South of Asheville, Henderson and Buncombe 
Counties, North Carolina”, on February 22, 2019. This BO contains mandatory 
terms and conditions to implement the reasonable and prudent measures that 
are associated with “incidental take” that is also specified in the BO. Your 
authorization under this permit is conditional upon your compliance with all of the 
mandatory terms and conditions associated with incidental take of the attached 
BO; the terms and conditions of the BO are incorporated by reference in this 
permit. Failure to comply with the terms and conditions associated with incidental 
take of this BO, where a take of the federally listed species occurs, would 
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constitute an unauthorized take, and it would also constitute non-compliance with 
your permit. The U.S. Fish and Wildlife Service is the appropriate authority to 
determine compliance with the terms and conditions of its BO, and with the ESA.  

 
 
 
 

15) Endangered Species Act: The Permittee shall implement all necessary 
measures to ensure the authorized activity does not kill, injure, capture, harass, 
or otherwise harm any federally listed threatened or endangered species. While 
accomplishing the authorized work, if the Permittee discovers or observes an 
injured or dead threatened or endangered species, the U.S. Army Corps of 
Engineers, Wilmington District, Asheville Regulatory Field Office, Attn: Lori 
Beckwith at 828-271-7980, ext. 4223, or loretta.a.beckwith@usace.army.mil will 
be immediately notified. 
 

 16) NCDOT shall abide by all stipulations identified in the attached Memorandum 
of Agreement titled, “MEMORANDUM OF AGREEMENT AMONG THE 
FEDERAL HIGHWAY ADMINISTRATION, the NATIONAL PARK SERVICE, the 
NORTH CAROLINA DEPARTMENT OF TRANSPORTATION, and the NORTH 
CAROLINA STATE HISTORIC PRESERVATION OFFICE PURSUANT TO 36 
CFR 800.6 regarding the REPLACEMENT OF BRIDGE 205 CARRYING THE 
BLUE RIDGE PARKWAY OVER INTERSTATE 26 BUNCOMBE COUNTY, 
NORTH CAROLINA NCDOT TIP ID I-4700b”, dated May 30, 2018 (last 
signature). This MOA is incorporated herein by reference. 
   
AQUATIC LIFE/CULVERTS 

 
17) Prohibitions on Concrete: The Permittee shall take measures necessary to 
prevent live or fresh concrete, including bags of uncured concrete, from coming 
into contact with any water in or entering into waters of the United States. Water 
inside coffer dams or casings that has been in contact with concrete shall only be 
returned to waters of the United States when it no longer poses a threat to 
aquatic organisms (concrete is set and cured). 
 

  18) Unless otherwise requested in the application and depicted on the approved 
permit plans, culverts greater than 48 inches in diameter shall be buried at least 
one foot below the bed of the stream. Culverts 48 inches in diameter and less 
shall be buried or placed on the stream bed as practicable and appropriate to 
maintain aquatic passage, and every effort shall be made to maintain existing 
channel slope. The bottom of the culvert shall be placed at a depth below the 
natural stream bottom to provide for passage during drought or low flow 

mailto:loretta.a.beckwith@usace.army.mil
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conditions. Culverts shall be designed and constructed in a manner that 
minimizes destabilization and head cutting. 

 
  
 
  
 19) Measures shall be included in the construction/installation of culverts that will 

promote the safe passage of fish and other aquatic organisms. The dimension, 
pattern, and profile of the stream above and below a pipe or culvert shall not be  

 modified by widening the stream channel or by reducing the depth of the stream 
in connection with the construction activity. The width, height, and gradient of a 
proposed opening shall be such as to pass the average historical low flow and 
spring flow without adversely altering flow velocity. Spring flow should be 
determined from gauge data, if available. In the absence of such data, bankfull 
flow can be used as a comparable level.  

 
20) Aquatic Life Movement: Unless otherwise requested in the application and 
depicted on the approved permit plans, no activity may substantially disrupt the 
necessary life cycle movements of those species of aquatic life indigenous to the 
waterbody, including those species that normally migrate through the area. All 
discharges of dredged or fill material within waters of the United States shall be 
designed and constructed to maintain low flows to sustain the movement of 
aquatic species. 

 
 21) The Permittee shall implement all reasonable and practicable measures to 

ensure that equipment, structures, fill pads, work, and operations associated with 
this project do not adversely affect upstream and/or downstream reaches.  

 Adverse effects include, but are not limited to, channel instability, flooding, and/or 
stream bank erosion. The Permittee shall routinely monitor for these effects, 
cease all work when detected, take initial corrective measures to correct actively 
eroding areas, and notify this office immediately. Permanent corrective measures 
may require additional authorization by the U.S. Army Corps of Engineers. 

 
 22) Culverts placed within wetlands must be installed in a manner that does not 

restrict the flows and circulation patterns of waters of the United States. Culverts 
placed across wetland fills purely for the purposes of equalizing surface water 
shall not be buried, but the culverts must be of adequate size and/or number to 
ensure unrestricted transmission of water. 
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 SEDIMENT AND EROSION CONTROL 
 

23) As noted on pages 34-38 of the attached document titled, “I-26 Widening, 
STIP Project Nos. I-4400 & I-4700 Project Commitments”, June 19, 2019 March 
17, 2021 (Version 5 6), the permittee shall ensure that (1) the site specific 
sediment and erosion control measures, and (2) sediment and control measures 
for all other portions of the 22.2 mile corridor, are strictly implemented and 
maintained. This document is 38 pages long and was created to compile project 
commitments that NCDOT has agreed to in a number of other documents, to 
include commitments from the following: 

 
• Combined Final Environmental Impact Statement (EIS), Final Section 4(f) 

Evaluation, and Record of Decision (ROD) (March 2019) 
• Biological Assessment (September 2018) 
• Biological Opinion (BO) (February 2019) 
• I-26 Bridge Over the French Broad River Construction and Demolition 

(November 2018 March 17, 2021) 
• River Safety Plan (September 2018 March 17, 2021) 
• Strategic Communication Plan for the Construction of the I-26 Bridge over 

the French Broad River (September 2018) 
• Section 106 Memorandum of Agreement (July 2018) 

 
 24) During the clearing phase of the project, heavy equipment shall not be 

operated in surface waters or stream channels. Temporary stream crossings will 
be used to access the opposite sides of stream channels. All temporary diversion 
channels and stream crossings will be constructed of non-erodible materials. 
Grubbing of riparian vegetation will not occur until immediately before 
construction begins on a given segment of stream channel. 
 
25) No fill or excavation impacts for the purposes of sedimentation and erosion 
control shall occur within jurisdictional waters, including wetlands, unless the 
impacts are included on the plan drawings and specifically authorized by this 
permit. This includes, but is not limited to, sediment control fences and other 
barriers intended to catch sediment losses. 
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 26) The Permittee shall remove all sediment and erosion control measures 
placed in waters and/or wetlands, and shall restore natural grades on those 
areas, prior to project completion. 

 
  
 
 BORROW AND WASTE  
 
 27) To ensure that all borrow and waste activities occur on high ground and do 

not result in the degradation of adjacent waters and wetlands, except as 
authorized by this permit, the Permittee shall require its contractors and/or 
agents to identify all areas to be used as a borrow and/or waste site(s) 
associated with this project and provide this information to the U.S. Army Corps 
of Engineers, along with the following:  

 
a) Borrow Sites: When any portion of an aquatic resource(s) (i.e., a 

stream, river, wetland, pond, seep, and/or spring) is located within the 
boundaries of the proposed borrow site(s), or within a distance of 400 
feet from the nearest boundary of the proposed borrow site(s), the 
Permittee shall provide the U.S. Army Corps of Engineers with 
appropriate maps indicating: the locations of the proposed borrow 
site(s); boundaries of the proposed borrow site(s), and; delineation(s) 
of all aquatic resources (as described above) within the site, and out to 
400 feet from the boundary of the site, as soon as such information is 
available.  

 
b) Waste Sites: When any portion of an aquatic resource(s) (i.e., a 

stream, river, wetland, pond, seep, and/or spring) is located within the 
boundaries of the proposed waste site(s), the Permittee shall provide 
the U.S. Army Corps of Engineers with appropriate maps indicating: 
the locations of the proposed waste site(s); boundaries of the proposed 
waste site(s), and; delineation(s) of all aquatic resources (as described 
above) within the site, as soon as such information is available.  

 
For those areas proposed as waste sites that have any aquatic resources within 
the boundaries, or borrow sites that have any aquatic resources within the  
boundary or out to 400 feet beyond the boundaries, the Permittee shall not 
approve those borrow and/or waste sites until the U.S. Army Corps of Engineers 
issues written confirmation that an area does or does not contain potentially 
jurisdictional resources. All delineations of aquatic sites on borrow and/or waste 
sites shall be verified by the U.S. Army Corps of Engineers and shown on the 
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approved reclamation plans. The Permittee shall ensure that all borrow and/or 
waste sites comply with Special Condition #4 of this permit. Additionally, the 
Permittee shall produce and maintain documentation of all borrow and waste 
sites associated with this project. When aquatic resources are located within  
 
 
these designated areas, this documentation will include data regarding soils, 
vegetation, hydrology, delineation(s) of aquatic sites, and any jurisdictional 
determinations made by the Corps to clearly demonstrate compliance with 
Special Condition #4. All information will be available to the U.S. Army Corps of 
Engineers upon request. The Permittee shall require its contractors to complete 
and execute reclamation plans for each borrow and/or waste site and provide 
written documentation that the reclamation plans have been implemented and all 
work is completed to the Permittee. For areas with aquatic resources that the 
Corps has determined are potentially jurisdictional (or jurisdictional), this 
documentation will be provided to the U.S. Army Corps of Engineers within 30  
days of the completion of the reclamation work. The permittee shall ensure that 
(1) waste material placed in a project-related waste site(s) does not migrate into 
an aquatic resource, even if that resource is located outside the boundaries of 
the waste site, and (2) that any project-related activities in borrow sites does not 
adversely impact any off-site waters, to include dewatering (due to project-related 
excavation/borrow activities in the borrow site) of those off-site waters.  
 
NAVIGATION/SECTION 10 WATERS (FRENCH BROAD RIVER) 

 
28) This permit does not authorize the interference with any proposed Federal 
project, and the Permittee will not be entitled to compensation for damage or 
injury to the authorized structure or work which may be caused from future 
operations undertaken by the United States in the public interest. Except as 
authorized by this permit, or any approved modification to this permit, no attempt 
will be made by the Permittee to prevent the full and free use by the public of all 
navigable waters at or adjacent to the authorized work. Except as authorized by 
this permit, or any approved modification to this permit, the permitted activity 
must not interfere with the public's right to free navigation on all navigable waters 
of the United States. 
 
29) The Permittee understands and agrees that, if future operations by the 
United States require the removal, relocation, or other alteration, of the structure 
or work herein authorized, or if, in the opinion of the Secretary of the Army or his 
authorized representative, said structure or work shall cause unreasonable 
obstruction to the free navigation of the navigable waters, the Permittee will be 
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required, upon due notice from the U.S. Army Corps of Engineers, to remove, 
relocate, or alter the structural work or obstructions caused thereby, without 
expense to the United States. No claim shall be made against the United States 
on account of any such removal, relocation, or alteration.  
 
 
 
30) The Permittee, upon receipt of a notice of revocation of this permit or upon its 
expiration before completion of the work will, without expense to the United 
States and in such time and manner as the Secretary of the Army or his 
authorized representative may direct, restore the waterway to its former 
conditions. If the Permittee fails to comply with this direction, the Secretary or his 
representative may restore the waterway, by contract or otherwise, and recover 
the cost from the Permittee. 
 
COMPENSATORY MITIGATION 

 
31) In order to compensate for impacts associated with this permit, mitigation 
shall be provided in accordance with the provisions outlined on the most recent 
version of the attached Compensatory Mitigation Responsibility Transfer Form. 
The requirements of this form, including any special conditions listed on this 
form, are hereby incorporated as special conditions of this permit. 
 
32) The permittee shall ensure that the Division Environmental Officer (DEO), or  
a representative delegated by the DEO, observes all in-water work (i.e., work at 
or below the ordinary high water mark) on Allen Branch at Sites 5 and 7 on the I-
4400 BB Section of this project.  
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