STATE OF NORTH CAROLINA
DEPARTMENT OF TRANSPORTATION

BEVERLY PERDUE EUGENE CONTI
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January 21, 2011

MEMORANDUM TO: Mr. Jerry Jennings, PE
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‘

FROM: Philip S. Harris, III, P.E., Unit Head
Natural Environment Unit
Project Development and Environmental Analysis Branch

SUBJECT: Pasquotank and Camden Counties, Improvements to US 158 (East Elizabeth

Street) from US 17 Business (Road Street) to the East Side of the Pasquotank
River; T.I.P. Number U-4438; WBS No. 35742.1.1
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except the U.S. Coast Guard Permit. When it is received, it will be forwarded under separate cover.
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PSH/gyb
Attachment

Cc: W/attachment
Mr. Randy Garris, P.E. State Contract Officer
Mr. Clay Willis, Division Environmental Officer

Cc: W/o attachment (see website for attachments)
Mr. Majed Alghandour, P. E., Programming and TIP
Mr. Jay Bennett, P.E., Roadway Design
Dr. David Chang, P.E., Hydraulics
Mr. Art McMillan, P.E., Highway Design
Mr. Tom Koch, P.E., Structure Design
Mr. Dewayne Sykes, P.E., Utilities Unit
Mr. Mark Staley, Roadside Environmental
Mr. John F. Sullivan, FHWA
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PROJECT COMMITMENTS

Improvements to US 158 (East Elizabeth Street)

From US 17 Business (Road Street) to the East Side of the Pasquotank River
Elizabeth City, Pasquotank and Camden Counties, North Carolina
WBS No. 35742.1.1
TIP PROJECT NO. U-4438

Project Commitments Developed During Project Development and Design

Work Zone Safety Section, Traffic Management Unit/ Division 1:

1. NCDOT will coordinate with Elizabeth City to evaluate providing a local shuttle service
that operates on a short loop whereby patrons of businesses can park at a lot that is
designated, funded, and maintained by the city. The shuttle will stop on and offload at
safe areas that are designated by the traffic control plan. This shuttle will be ADA-

compliant. Viability of the shuttle service should be reassessed after three months, and
will be discontinued if determined to be underutilized.

2. Project specifications should stipulate that the westbound US 158 bridge over the
Pasquotank River will not be closed to vehicular traffic during construction except for
regular openings for boat traffic. A specific detour route will be designed to

accommodate the longer closure duration that is anticipated to remove and replace
bascule or control components.

3. Navigation lights must be maintained on both bridges during and post-construction.

Work Zone Safety Section, Traffic Management Unit/ Division 1/Roadway Design Unit/Project
Development and Environmental Analysis Branch:

1. During the final design phase and at the point that a draft traffic control plan is
developed, NCDOT will prompt Elizabeth City officials and the Chamber of Commerce to
host a small group meeting of businesses adjacent to East Elizabeth Street. The meeting
will be open to others interested. At the time, PDEA will consider whether to mail
postcards to property addresses within 50 feet of the improvement or those who may

be affected by a change in parking access. NCDOT will present the draft traffic control
plan and obtain comments prior to finalizing plans.

Project Development and Environmental Analysis Branch:

1. Bridge rail designS sympathetic with the character of existing bridge #19 and adjacent
Elizabeth City Historic districts will be provided on the replacement bridge over the
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- Pasquotank River. The NCDOT will coordinate the rails’ aesthetic appearance with the
State Historic Preservation Office.

2. Prior to Right-of-Way activities, the NCDOT PDEA Historic Architecture group will consult
with the Elizabeth City Preservation Commission because the project impacts property
within two locally-designated historic districts and may require a Certificate of
Appropriateness (COA). ’

Division 1:

1. Prior to construction of this project, NCDOT Division 1 will review access points for
residents and businesses due to the closing of the north leg of the Water Street/East
Elizabeth Street intersection, and will modify those access points as necessary to .
establish acceptable turning radii for vehicles and trucks wishing to access the dead-
ended portion of Water Street that is currently connected to US 158.

Division 1/Roadway Design Unit/Project Development and Environmental Analysis Branch:

1. NCDOT will schedule reconstruction of the Pasquotank River Bridge to maintain normal
bridge openings to accommodate water vessel traffic for as much time as possible
during construction. During design, NCDOT will contact the US Coast Guard (USCG) for a
Section 9 permit, as well as to negotiate appropriate open/closure regimes. NCDOT
must obtain USCG approval to close the waterway to boat traffic — a minimum of 45
days prior to construction activities. During the final design process NCDOT will
continue to coordinate with the US Army Corps of Engineers (USACE) Navigation Section
in Norfolk concerning navigation depth and channel maintenance. NCDOT will
furthermore coordinate with USACE entities managing the Dismal Swamp Canal to
ensure that adequate waterway closure notices are provided to canal users. Phasing
coordination should consider closure of the westbound bridge for approximately three
-months while the electro-mechanical systems are replaced, as well as consider the
potential for replacing the fender system on one or both structures.

2. NCDOT will conduct a public meeting 3 to 6 months prior to construction, inviting
building owners and occupants who are in close proximity to the project. The purpose
of this meeting will be to describe the selected construction method and explain any
surveys that will be performed prior to, during, or following construction.

Roadway Design Unit:

1. During design, NCDOT will ensure that sidewalks and bicycle travel lanes will have a safe

transition to a protected area or terminus on the section of US 158 that lies east of the
Pasquotank River.
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2. Designs will include a north-to-south pedestrian and bicycle facility across the proposed
grassy area that is created by closing the north leg of Water Street, at NCDOT expense.

Roadway Design Unit/Utility Coordination Unit:
1. NCDOT will coordinate with the North Carolina Department of Environment and Natural

Resources (DENR) Public Water Supply Plan Review Section to obtain approval of plans
and specifications prior to construction.

2. NCDOT will coordinate with NCDWQ's Stormwater Permitting Unit Contact in the

Washington Regional Office during final design to discuss the treatment of stormwater
from the bridge.

Roadway Design Unit/Project Development and Environmental Analysis Branch:
1. Locations of utility relocations will be determined in design phases. If a relocation is
recommended within the boundaries of a historic district, Roadway Design and PDEA

Historic Architecture group will coordinate potential Section 106 impacts with the State
Historic Preservation Office.

Location and Survey Unit/Geotechnical Unit/ Project Development and Environmental
Analysis Branch:

1. Prior to start of construction, NCDOT intends to survey the interior and exterior of
existing buildings on the north and south side of Elizabeth Street that are facing or
adjacent to the right of way. The intent of this survey is to identify any pre-existing
structural conditions, thereby documenting conditions for NCDOT and property owners
to act as a baseline assessment for potential damage claims. NCDOT will meet with
property owners to discuss the surveys and verify their acknowledgement of the survey
results. NCDOT will also conduct a post-construction survey.

2. During the design phase, NCDOT Locations and Surveys will coordinate with the
Geotechnical Unit (GEU) and the PDEA Historic Architecture group to initiate a program
to survey the elevation of structures along East Elizabeth Street that face the project.
The first survey will be performed up to three years prior to the beginning of
construction. NCDOT will record elevations at these locations approximately every
three months prior to and during construction. A post-construction survey also will be

performed. The above data will be used to develop pre-, during-, and post-construction
settlement rates. :
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Geotechnical Unit/Division 1/Project Development and Environmental Analysis Branch:
1. During design, GEU will coordinate with PDEA Historic Architecture group to develop a
Vibration Monitoring Plan. GEU will develop contract special provisions that address the
plan and the possibility that a contractor exceeds any plan thresholds.

Division 1/Natural-Environment Roadside Environmental Unit:

1. NCDOT will install turbidity curtains in the Pasquotank River — in areas of current
disturbance or sedimentation (as determined by the Engineer) — during times of
construction when the river bottom will potentially be disturbed, when site erosion has
potential of causing sediment runoff to the river, or during other conditions when
potential exists for turbid conditions as a result of the bridge replacement. NCDOT will

" use an in-water anadromous fish moratorium (including the use of pile driving or
vibration techniques) from February 15 through June 15. In addition, the permittee shall
conform to the NCDOT policy entitled Stream Crossing Guidelines for Anadromous Fish
Passage (May 12, 1997) at all times.

NCDOT will coordinate with NCWRC and NCDMF to determine if the cofferdam
and existing bridge piles can be removed during the moratorium.

Roadside Environmental Unit:

1. NCDOT will prepare a landscape design for the proposed grassy area that is created by
closing the north leg of Water Street, at NCDOT expense. Plans should accommodate a
north-to-south pedestrian and bicycle facility.

Project Commitments Developed During Permitting
Utilities Coordination Unit

1. All utility lines (including directionally bored) need to be buried 6 feet below the
authorized channel depth of 10 feet for the Pasquotank River or a minimum of 6 feet
below the greatest sounding in the area of the crossing, which ever depth is greater.

Division 1 Construction/Roadside Environmental Unit

1. All channel relocations and grass swale construction at Site 1 and Site 2 shall be
constructed in a dry work area and be stabilized before stream flows are diverted.
Channel relocations will be completed and stabilized, and must be approved on site by
NCDWAQ staff, prior to diverting water into the new channel. Whenever possible,
channel relocations shall be allowed to stabilize for an entire growing season. All stream
banks shall be matted with coir fiber matting. Also, rip-rap may be allowed if it is
necessary to maintain the physical integrity of the stream, but the applicant must

provide written justification and any calculations used to determine the extent of rip-rap
coverage requested.
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NCDOT has confirmed with NCDWQ that this condition primarily applies to the
new swale section. The majority of the channel to be replaced via grass swale is

a piped live stream therefore a pump around or another measure is
recommended.

2. Atlocations where ponds will be drained, proper measures will be taken to drain the
pond with limited impact to upstream and downstream channel stability as well as to
native aquatic species. Proper measures will be taken to avoid sediment release and/or
sediment accumulation downstream as a result of pond draining. If typical pond
draining techniques will create significant disturbance to native aquatic species,
additional measures such as collection and relocation may be necessary to prevent a
significant fish kill. NCDOT shall consult with NC Wildlife Resources staff to determine if

there are any sensitive species, and the most appropriate measures to limit impacts to
these species.

NCDOT has confirmed with NCDWQ that a measure such as an impervious dike
with weir will be required be required to maintain upstream water levels. NCDOT
has confirmed with NCWRC that no species will need to be collected and/or
relocated as a result of project construction.

3. Al pile driving or drilling activities shall be enclosed in turbidity curtains unless
otherwise approved.

4. The post-construction removal of any temporary bridge structures must return the
project site to its preconstruction contours and elevations. The impacted areas shall be
revegetated with appropriate native species.

5. All jetting activities associated with the placement of the submarine cable between °
bascule piers shall be enclosed in appropriate turbidity curtains. The DWQ realizes that
the depth of the waterway in the channel may restrict the curtain from reaching the
bottom of the river; however, it should still restrain most turbidity to the project area.
Additionally, the NCDOT and its contractors shall utilize other means, as necessary, to
reasonably retain turbid water and keep it from leaving the project area. NCDOT and its
contractors shall employ visual observation of the work area from the surface during the
jetting process to ensure that turbid water is not visually leaving the work area.

6. No drill slurry or water that has been in contact with uncured concrete shall be allowed
to enter surface waters. This water shall be captured, treated, and disposed of properly.

Division 1 Construction

1. Bridge piles and bents shall be constructed using driven piles (hammer or vibratory) or
drilled shaft construction methods. More specifically, jetting or other methods of pile
driving are prohibited without prior written approval.
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2. All bridge construction shall be performed from the existing bridge, temporary work
bridges, temporary causeways, or floating or sunken barges. If work conditions require
barges, they shall be floated into position and then sunk. The barges shall not be sunk

and then dragged into position. Under no circumstances should barges be dragged along
the bottom of the surface water.

3. The stream channel shall be excavated no deeper than the natural bed material of the
stream, to the maximum extent practicable. Efforts must be made to minimize impacts
to the stream banks, as well as to vegetation responsible for maintaining the stream
bank stability. Any applicable riparian buffer impact for access to stream channel shall
be temporary and be revegetated with native riparian species.

NCDOT Hydraulics provided a target depth of -12 for the detention pond, based
on a previous cleanout depth. Temporary impacts (excavation and dewatering)

are authorized by the 401 permit. Riparian buffers are not applicable for this
project.

4. The bridge demolition debris may be suitable for use as artificial reef material. The
permittee is encouraged to contact the Artificial Reef Coordinator at the DMF Morehead
City Office at (252) 726-7021 to coordinate review of the suitability of the material and
arrangements for such use.

5. The authorized alignment of the bulkhead shall be staked by the permittee and
approved on-site by a representative of NCDCM prior to the start of any construction.

6. Turbidity curtains and silt fences shall be used to isolate all work areas from the
Pasquotank River, including but not limited to installation of the submarine cable for the
bridge powerline, pile installation and removal, placement of riprap, and excavation and
filling activities within or adjacent to surface waters. The turbidity curtains shall encircle
the immediate work area, however, they shall not extend across the river or impede
navigation. The turbidity curtains shall be of sufficient length and effectiveness to
prevent a visible increase in the amount of suspended sediments in adjacent waters.
The turbidity curtains shall be properly maintained and retained in the water until

construction is complete. The turbidity curtains shall be removed when turbidity within
the curtains reaches ambient levels.

7. During bridge demolition and construction, the permittee shall make every attempt to
allow the same navigation that is currently possible in the Pasquotank River through the
bridge opening. If this is not possible, then adequate notice shall be provided to the
public that navigation will be limited during construction. The notice shall include an
estimate of the amount of time that the limited navigation will occur.
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Division of Coastal Management
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January 6, 2011 | RECE|VED

N.C. Department of Transportation

1598 Mail Service Center JAN 18 201
Raleigh, NC 27699-1598 (@

. A o DIVISION OF HIGHWAYS:
Dear Sir or Madam: PDEA-OFFICE OF NATURAL ENVIRONMENT

The enclosed permit constitutes authorization under the Coastal Area Management Act, and where
applicable, the State Dredge and Fill Law, for you to proceed with your project proposal. The original (buff-colored
form) is retained by you and it must be available on site when the project is inspected for compliance. Please sign
both the original and the copy and return the copy to this office in the enclosed envelope. Signing the permit and
proceeding means you have waived your right of appeal described below.

If you object to the permit or any of the conditions, you may request a hearing pursuant to NCGS 113A-
121.1 or 113-229. Your petition for a hearing must be filed in accordance with NCGS Chapter 150B with the Office
of Administrative Hearings, 6714 Mail Service Center, Raleigh, NC 27611-6714, (919) 733-2698 within twenty
(20) days of this decision on your permit. You should also be aware that if another qualified party submits a valid
objection to the issuance of this permit within twenty (20) days, the matter must be resolved prior to work initiation.
. The Coastal Resources Commission makes the final decision on any appeal. "

The project plan is subject to those conditions appearing on the permit form. Otherwise, all work must be
carried out in accordance with your application. Modifications, time extensions, and future maintenance requires
additional approval. Please read your permit carefully prior to starting work and review all project plans, as

approved. If you are having the work done by a contractor, it would be to your benefit to be sure that he fully
understands all permit requirements.

From time to time, Department personnel will visit the project site. To facilitate this review, we request that
you complete and mail the enclosed Notice Card just prior to work initiation. However, if questions arise
concerning permit conditions, environmental safeguards, or problem areas, you may contact Department personnel

at any time for assistance. By working in accordance with the permit, you will be helping to protect our vitally
important coastal resources.

Sincerely,

Doyl  Hogpls”

Douglas V. Huggett
Major Permits and Consistency Manager

Enclosure

400 Commerce Avenue, Morehead City, N.C. 28557
* Phone: 252-808-2808 \ FAX: 252-247-3330\ Internet: http://dcm2.enr.state.nc.us

An Equal Opportunity \ Affirmative Action Employer — 50% Recycled \ 10% Post Consumer Paper




Permit Class Permit Number
AMENDED 149-10
STATE OF NORTH CAROLINA
Department of Environment and Natural Resources
and
Coastal Resources Commission

Permit

X Major Development in an Area of Environmental Concern
pursuant to NCGS 113A-118

X Excavation and/or filling pursuant to NCGS 113-229

Issued to N.C. Department of Transportation, 1598 Mail Service Center, Raleigh, NC 27699-1598
Authorizing development in_ Pasquotank and Camden County at Pasquotank River, Bridge No. 19 on
eastbound US 158 as requested in the permittee’s application dated 10/20/10, including the

attached workplan drawings (21) as referenced in Condition No. 1 of this permit.

This permit, issued on 1/6/11 , is subject to compliance with the application (where consistent
with the permit), all applicable regulations, special conditions and notes set forth below. Any violation of these terms may
be subject to fines, imprisonment or civil action; or may cause the permit to be null and void.

TIP No. U-4438

1) All work authorized by this permit shall be carried out in accordance with the following attached
workplan drawings(21), except as modified herein: 4 dated 10/19/10; 1 dated 10/14/10; 1 dated
10/15/10; 14 dated as received 10/20/10; and 1 dated 1/6/11.

2) In order to protect anadromous fisheries resources, no in-water work shall be conducted from
February 15 to June 15 of any year without prior approval of the N.C. Division of Coastal
Management (DCM), in consultation with the N.C. Wildlife Resources Commission (WRC) and the
N.C. Division of Marine Fisheries (DMF).

(See attached sheets for Additional Conditions)

This permit action may be appealed by the permittee or Signed by the authority of the Secretary of DENR and the
other qualified persons within twenty (20) days of the issuing Chairman of the Coastal Resources Commission.
date. An appeal requires resolution prior to work initiation or
continuance as the case may be.

This permit must be accessible on-site to Department @/ ‘ / V/ %/ '
personnel when the project is inspected for compliance. ey W
/ . Gregson, Director

Jame
Any maintenance work or project modification not covered Division of Coastal M ;
hereunder requires further Division approval. anagemen

All work must cease when the permit expires on This permit and its conditions are hereby accepted.

No expiration date, pursuant to GS 136-44.7B

In issuing this permit, the State of North Carolina agrees
that your project is consistent with the North Carolina Coastal
Management Program. Signature of Permittee
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NOTE:

4)
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8)
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13)

14)

Page 2 of 6

ADDITIONAL CONDITIONS

Unless specifically altered herein, any mitigative measures, environmental commitments, or protection
measures relating to historical and cultural resource protection specifically made by the permittee in the
Coastal Area Management Act (CAMA) permit application and/or the Finding of No Significant Impact
(FONSI) document dated 1/28/10 shall be implemented, regardless of whether or not such commitments
are addressed by individual conditions of this permit.

" This project will impact approximately 0.06 acres of CAMA Coastal Wetlands due to shading.
This project will permanently impact approximately 0.02 acres of 404 wetlands and
approximately 0.03 acres of surface waters due to excavation and/or filling. This project will

temporarily impact approximately 0.10 acres of 404 wetlands and approximately 0.30 acres of
surface waters.

Fill slopes in wetlands shall be 3:1 or steeper.

In accordance with commitments made by the permittee, all clearing within wetlands shall be
accomplished by hand clearing only. Any other method of clearing within wetlands shall require
additional approval from the Division. There shall be no clearing of wetlands outside of the areas
indicated on the attached workplan drawings, without prior approval from the Division.

Construction mats shall be utilized to support equipment within hand cleared areas to minimize unpacts.
These mats shall be removed immediately following project completion.

The permittee shall minimize the need to cross wetlands in transporting equipment for hand cleaﬁng :
operations to the maximum extent practicable.

No excavation or filling shall take place at any time in any vegetated wetlands or surrounding waters

outside of the alignment of the areas indicated on the attached workplan drawings, without permit
modification.

Material excavated may be used in fill areas associated with the project once properly dewatered or shall
be removed from the site and taken to a high ground location.

The temporary placement or double handling of excavated and/or fill materials within waters or
vegetated wetlands is not authorized.

All excavated materials shall be confined above normal water level and landward of regularly or

irregularly flooded wetlands behind adequate dikes or other retaining structures to prevent spillover of
solids into any wetlands or surrounding waters.

All fill material shall be clean and free of any pollutants, except in trace quantities.
Placement of riprap shall be limited to the areas as depicted on the attached workplan drawings. The
riprap material shall be free from loose dirt or any pollutant. The riprap material shall consist of clean

rock or masonry materials such as but not limited to granite, marl or broken concrete.

Live concrete shall not be allowed to contact the water in or entering into the Pasquotank River, or the
adjacent wetlands.
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22)

23)
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Construction staging areas shall be located only in upland areas, and not in wetlands or Waters of the
State. '

All materials and debris associated with the removal and/or construction of the existing and/or new
bridge and associated structures and components, roadway asphalt, other existing structures within the
Right-of-Way as authorized by this permit and associated materials shall not enter wetlands or Waters of
the State, even temporarily. Any such material shall be disposed of at an approved upland site or shall

be recycled in an environmentally appropriate manner provided appropriate authorizations from any
relevant state, federal, or local authorities are obtained.

Pilings from the existing bridge, as well as any remnant pilings from previous bridges, shall be removed
in their entirety. In the event that a piling breaks during removal and cannot be removed in its entirety,
the piling may be cut off flush with the bed of the water body and DCM shall be notified of each
occurrence within one working day.

Construction access for bridge demolition and construction shall be through the use of the existing
bridge, temporary work bridges, and/or barges.

Dredging in any manner, including “kicking” with boat propellers is not authorized.

The temporary work bridges shall be removed in their entirety within 90 days after they are no longer
needed. However, if this timeframe occurs while the moratorium referenced in Condition No. 2 of this

permit is in effect, then the temporary work bridges shall be removed in their entirety within 30 days of
the moratorium end date.

The installation of the bridge piles shall be accomplished by pile driving and/or the use of a vibratory
hammer. Should the permittee and/or its contractor desire to utilize another type of pile installation,
such as drilled shaft construction or jetting, additional authorization from DCM shall be required.

Bridge deck drains shall not be located over CAMA Coastal Wetlands. Bridge deck drains shall not
cause erosion of adjacent wetlands.

The permittee shall follow DOT’s “Best Management Practices for Bridge Demolition and Removal”
(9/20/99) to avoid any temporary fill in “Waters of the United States”.

NOTE: The bridge demolition debris may be suitable for use as artificial reef material. The permittee is

24)

25)

encouraged to contact the Artificial Reef Coordinator at the DMF Morehead City Office at (252)
726-7021 to coordinate review of the suitability of the material and arrangements for such use.

Bulkhead

The authorized alignment of the bulkhead shall be staked by the permittee and approved on-site by a
representative of DCM prior to the start of any construction.

The authorized alignment of the bulkhead shall adhere to the alignment depicted on the attached
workplan drawings.
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The bulkhead shall be in place and the filter fabric associated with backfill shall be in place prior to the
placement of any backfill.

All backfill material shall be obtained from a high ground source. No unconfined backfill shall be
discharged into estuarine or public trust waters. The fill material shall be clean and free of any
pollutants except in trace quantities.

The bulkhead shall be structurally tight so as to prevent seepage of fill materials through the structure.
The bulkhead shall be solid and constructed of treated wood, concrete slabs, metal or vinyl sheet piles or
other suitable materials approved by the N.C. Division of Coastal Management.

Sedimentation and Erosion Control

Turbidity curtains and silt fences shall be used to isolate all work areas from the Pasquotank River,
including but not limited to installation of the submarine cable for the bridge powerline, pile installation
and removal, placement of riprap, and excavation and filling activities within or adjacent to surface
waters. The turbidity curtains shall encircle the immediate work area, however, they shall not extend
across the river or impede navigation. The turbidity curtains shall be of sufficient length and
effectiveness to prevent a visible increase in the amount of suspended sediments in adjacent waters. The
turbidity curtains shall be properly maintained and retained in the water until construction is complete.
The turbidity curtains shall be removed when turbidity within the curtains reaches ambient levels.

The permittee shall follow “Best Management Practices for the Protection of Surface Waters”. |

This project shall conform to all requirements of the NC Sedimentation Pollution Control Act and NC
DOT’s Memorandum of Agreement with the Division of Land Resources.

In order to protect water quality, runoff from construction shall not visibly increase the amount of
suspended sediments in adjacent waters.

Appropriate sedimentation and erosion control devices, measures or structures shall be implemented to
ensure that eroded materials do not enter adjacent wetlands, watercourses and property (e.g. silt fence,
diversion swales or berms, etc.).

Stormwater Management

NOTE: The N.C. Division of Water Quality (DWQ) confirmed in a letter dated 10/21/10 that the subject

34)

project is excluded from State Stormwater permitting requirements as set forth in Section 2(d)(1)
of Session Law 2008-211, effective October 1, 2008, and the stormwater rules under Title 15A
NCAC 2H .1000, as amended.

Utility Impacts

Any relocation of utility lines that is not specifically depicted on the attached workplan drawings, or
specifically described within the attached permit application, shall require approval from DCM, either
under the authority of this permit, or by obtaining separate authorization.
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ADDITIONAL CONDITIONS

NOTE: CAMA General Permit 07H .1600 (No. 55251) was issued by DCM on 10/28/10 authorizing a

portion of the utility work associated with this project.
All subaqueous utility lines shall be placed a minimum of 6’ below the bottom contour.

The permittee shall obtain final approval from the N.C. Division of Environmental Health Public Water

Supply Plan Review Section for the relocation and/or replacement of potable water supply lines prior to
construction.

NOTE: Potable water supply lines may lie in or near the proposed project area. The permittee should

37)

38)

39)

40)

41)

42)

43)

contact the City of Elizabeth City for assistance in determining precise locations of existing
utilities on the west side of the Pasquotank River and the permittee should contact the South
Camden Water and Sewer District for utility locations on the east side of the River.

General

No attempt shall be made by the permittee to prevent the full and free use by the public of all navigable
waters at or adjacent to the authorized work following completion of construction activities.

During bridge demolition and construction, the permittee shall make every attempt to allow the same
navigation that is currently possible in the Pasquotank River through the bridge opening. If this is not
possible, then adequate notice shall be provided to the public that navigation will be limited during

construction. The notice shall include an estimate of the amount of time that the limited navigation will
occur.

The permittee shall install and maintain at his expense any signal lights or signals prescribed by the U.S.
Coast Guard, through regulation or otherwise, on the authorized facilities including temporary
workbridges.

The permittee shall exercise all available precautions in the day-to-day operation of the facility to
prevent waste from entering the adjacent wetlands and Waters of the State.

If it is determined that additional permanent and/or temporary impacts are necessary that are not shown
on the attached workplan drawings or described in the authorized permit application, a permit
modification and/or additional authorization from DCM shall be required. In addition, any changes in
the approved plan may also require a permit modification and/or additional authorization from DCM.
The permittee shall contact a representative of DCM prior to commencement of any such activity for
this determination and any permit modification.

Development authorized by this permit shall only be conducted within NCDOT Right-of-Ways and/or
easements.

The N.C. Division of Water Quality has authorized the proposed project under General Water Quality
Certifications No. 3687 and 3819 (DWQ Project No. 20100874 v.1), which were issued on 11/4/10.

Any violation of the Certifications approved by DWQ shall be considered a violation of this CAMA
permit.




N.C. Department of Transportation Permit #149-10
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ADDITIONAL CONDITIONS

NOTE: The permittee and/or his contractor is strongly encouraged to contact the DCM Transportation

Project Coordinator in Morehead City to request a pre-construction conference prior to project
initiation.

NOTE: The U.S. Army Corps of Engineers authorized the proposed project under Nationwide Permit

Number 3 and Nationwide Permit Number 12 (COE Action ID No. 2008-00944), which were
issued on 10/21/10. ' .

NOTE:  This permit does not eliminate the need to obtain any additional state, federal or local permits,
approvals or authorizations that may be required.




Brittingham, Cathy

From: Rivenbark, Chris

Sent: Thursday, January 06, 2011 8:56 AM
To: Lane, Stephen

Cc: Brittingham, Cathy

Subiject: RE: U-4438 CAMA permit issued
Attachments: U-4438 warning signs.jpg

Stephen,

I’'ve attached a screen print of permit drawing sheet 3 of 8 with a rough estimate of where the signs will be installed. Let
me know if this isn’t sufficient. :

.Chris Rivenbark

PDEA Natural Environment Unit
N.C. Department of Transportation
(919) 431-6762 office

From: Lane, Stephen

Sent: Wednesday, January 05, 2011 5:01 PM
To: Rivenbark, Chris

Cc: Brittingham, Cathy

Subject: RE: U-4438 CAMA permit issued

Hi Chris,

Can you email us a plan view of the location of the warning signs. They can be hand drawn in on one of the current plan
‘view sheets if you would like. We are trying to turn an amended permit around to you ASAP.

Thanks,
Stephen

From: Rivenbark, Chris _
Sent: Wednesday, January 05, 2011 8:13 AM
To: Brittingham, Cathy

Cc: Lane, Stephen

Subject: RE: U-4438 CAMA permit issued

Good morning Cathy,
I had mentioned in my previous email that we need to install 3 or 4 warning signs near the outlet of the pipes from the
pumps. The engineer said to assume only 1 sq.ft. of impacts per pole.

I've also had people ask about conditions 17 and 21 but | believe I've unconfused them The main question was related
to the pilings and bents that are in-water.

Chris Rivenbark

PDEA Natural Environment Unit
N.C. Department of Transportation
(919) 431-6762 oftice

From: Brittingham, Cathy

Sent: Tuesday, January 04, 2011 10:12 AM
To: Rivenbark, Chris

Cc: Lane, Stephen

Subject: FW: U-4438 CAMA permit issued




Hi Chris,

DCM will need to amend the CAMA permit issued 12/22/10 to add turbidity curtains, and shorten the
moratorium date to June 15. Are there any additional issues that have come up during the NCDOT internal
review that we should know about before we proceed?

Sincerely,

Cathy Brittingham

From: Hart, Kevin

Sent: Monday, January 03, 2011 8:19 AM
To: Lane, Stephen; Brittingham, Cathy
Cc: Winslow, Sara; Deaton, Anne
Subject: RE: U-4438 CAMA permit issued

Stephen and Cathy,

Sorry for the delay as I just got back into my office today. Normally the NCDMF moratorium end date is June 30 for
bridges in anadromous fish areas, but we will agree to the 15" on this project as stated by Sara in the email as long as
turbidity curtains are used.

Kevin

From: Lane, Stephen

Sent: Tuesday, December 28, 2010 3:28 PM
To: Brittingham, Cathy; Hart, Kevin ‘
Subject: RE: U-4438 CAMA permit issued

Hi Cathy and Kevin,
| had not seen the email until today. Kevin can you coordinate with Anne Deaton and Sara Winslow and let us know if
DMF would like to continue with the June 30™ moratorium date as indicated in the current DCM permit, or change to

the June 15" date?

Thanks,
Stephen

From: Brittingham, Cathy

Sent: Thursday, December 23, 2010 10:55 AM
To: Hart, Kevin

Cc: Lane, Stephen

Subject: FW: U-4438 CAMA permit issued

Hi Kevin,

Here is the e-mail | received this morning from Chris Rivenbark. Chris’ e-mail was the first | had seen of Sara Winslow’s
e-mail.

Cathy



S

From: Rivenbark; Chris

Sent: Thursday, December 23, 2010 8:41 AM
To: Brittingham, Cathy

Cc: Lane, Stephen

Subject: RE: U-4438 CAMA permit issued

Thank you both. I'll send it out for internal review and send a copy to the USCG as well. | did notice a discrepancy with
the moratorium end date. I've attached an email from Sara Winslow agreeing to the June 15 end date.

Also, we need to install 3 or 4 warning signs near the outlet of the pipes from the pumps. They said to assume only 1
sq.ft. of impacts per pole but | wanted to check with you two to see if this warranted a letter of refinement.

One more thing, Stephen let me know if you still have a question about deck drains. This has been a hectic week so |
apologize for not returning your call.

Chris Rivenbark

PDEA Natural Environment Unit
N.C. Department of Transportation
(919) 431-6762 office

From: Brittingham, Cathy

Sent: Wednesday, December 22, 2010 4:18 PM
To: Rivenbark, Chris

Cc: Lane, Stephen

Subject: U-4438 CAMA permit issued

Hi Chris,

Attached please find a scanned copy of the CAMA permit for U-4438. Also please find attached a WORD document with
just the permit conditions. :

A paper copy of the permit will be distributed in the regular mail tomorrow.
Please let me or Stephen Lane know if you have any questioné or concerns.
Sincerely,

Cathy Brittingham

Cathy Brittingham

Transportation Project Coordinator
N.C. Division of Coastal Management
1638 Mail Service Center

Raleigh, NC 27699-1638

(919) 733-2293 x238 telephone
(919) 733-1495 FAX

cathy.brittingham@ncdenr.gov

E-mail correspondence to and from this address may be subject to the North Carolina Public Records Law and may be
disclosed to third parties

Email correspondence 1o and from this sender is subject to the N.C. Public Records Law and may be disciosed fo third parties.
3
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¢ U.S. ARMY CORPS OF ENGINEERS

WILMINGTON DISTRICT
Action ID. SAW-2008-00944 County: Pasquotank & Camden USGS Quad: Elizabeth City, NC

GENERAL PERMIT (REGIONAL AND NATIONWIDE) VERIFICATION

Property Owner / Authorized Agent: Dr. Gregory J. Thorpe, Ph.D
Address: Environmental Management Director, PDEA

N.C. Department of Transportation
1598 Mail Service Center

Raleigh, North Carolina 27699-1598

Telephone No.: (919) 431-6762

Size and location of property (water body, road name/number, town, etc.): The project is located at Bnd e # 19 on
eastbound US Highway 158 adjacent to and crossing the Pasquotank River. The project also includes additional

road work and open water stream modifications in an area west of the existing bridge along US 158 adjacent to
Poindexter Creek. TIP # U-4438.

Description of projects area and activity: Replace an existing structurally deficient 846° long draw bridge with a new
Bascule draw bridge of the same length on the existing alignment permanently impacting 0.02 acres (0.01 of fill

and 0.01 of excavation) of wetlands. Additionally there will be temporary impacts (hand clearing) te 0.1 acres of
wetlands for construction purposes with < 0.01 acres of temporary fill (erosion control devices) taking place within
wer, telephone, CA’ are being relocated utilizing directional bore and a power line will
be jetted to the bridge tender house. Along the Poindexter Creek section of the project there will be 0.03 acres of
permanent surface water impacts and 0.30 acres of temporary surface water impacts from dewatering and
excavation. 106 feet of piped Poindexter Creek will be opened via grass swales, 128 feet of new channel will be
constructed and 206 feet of new channel will be piped. Note — portions of Poindexter Creek currently exist under
buildings, concrete parking pads, and as man altered ditches. See Attached Additional Special Conditions.

Applicable Law: [X] Section 404 (Clean Water Act, 33 USC 1344)

X Section 10 (Rivers and Harbors Act, 33 USC 403)
Authorization: Regional General Permit Number:

Nationwide Permit Number: NW # 3 & 12

Your work is authorized by the above referenced permit provided it is accomplished in strict accordance with the attached
conditions and your submitted plans. Any violation of the attached conditions or deviation from your submitted plans may subject the
permittee to a stop work order, a restoration order and/or appropriate legal action.

This verification will remain valid until the expiration date identified below unless the nationwide authorization is modified,
suspended or revoked. If, prior to the expiration date identified below, the nationwide permit authorization is reissued and/or
modified, this verification will remain valid until the expiration date identified below, provided it complies with all requirements of
the modified nationwide permit. If the nationwide permit authorization expires or is suspended, revoked, or is modified, such that the
activity would no longer comply with the terms and conditions of the nationwide permit, activities which have commenced (i.e., are
under construction) or are under contract to commence in reliance upon the nationwide permit, will remain authorized provided the
activity is completed within twelve months of the date of the nationwide permit’s expiration, modification or revocation, unless
discretionary authority has been exercised on a case-by-case basis to modify, suspend or revoke the authorization.

Activities subject to Section 404 (as indicated above) may also require an individual Section 401 Water Quality Certification. You
should contact the NC Division of Water Quality (telephone (919) 733-1786) to determine Section 401 requirements.

For activities occurring within the twenty coastal counties subject to regulation under the Coastal Area Management Act (CAMA),
prior to beginning work you must contact the N.C. Division of Coastal Management .

This Department of the Army verification does not relieve the permittee of the responsiblhty to obtain any other required Federal,
State or local approvals/permits.

If there are any questions regarding this verification, any of the conditions of the Permit, or the Corps of Engineers regulatory
program, please contact Bill Biddlecome at (910) 251-4558.

Page 1 0of2



Cofps Regulatory Official __M#%.‘ Date: 10/21/2010

Expiration Date of Verification: 03/18/2012

The Wilmington District is committed to providing the highest level of support to the public. To help us ensure we continue to do so,

please complete the Customer Satisfaction Survey located at our website at http:/regulatory.usacesurvey.com/ to complete the survey
online.

Determination of Jurisdiction:

Based on preliminary information, there appear to be waters of the US including wetlands within the above described project area.

This preliminary determination is not an appealable action under the Regulatory Program Administrative Appeal Process
( Reference 33 CFR Part 331).

X There are Navigable Waters of the United States within the above described project area subject to the permit requirements of
Section 10 of the Rivers and Harbors Act and Section 404 of the Clean Water Act. Unless there is a change in the law or our

published regulations, this determination may be relied upon for a period not to exceed five years from the date of this
notification.

There are waters of the US and/or wetlands within the above described project area subject to the permit requirements of Section
404 of the Clean Water Act (CWA)(33 USC § 1344). Unless there is a change in the law or our published regulations, this
determination may be relied upon for a period not to exceed five years from the date of this notification.

X The jurisdictional areas within the above described project area have been identified under a previous action. Please reference
jurisdictional determination issued 03/13/2008. Action ID 2008-00944

Basis of Jurisdictional Determination: This site exhibits wetland criteria as described in the 1987 Corps Wetland Delineation
Manual and is part of a broad continuum of wetlands connected to the Pasquotank River.

Appeals Information (This information applies only to approved jurisdictional determinations.)

Attached to this verification is an approved jurisdictional determination. If you are not in agreement with that approved jurisdictional
determination, you can make an administrative appeal under 33 CFR 331. Enclosed you will find a Notification of Appeal Process

(NAP) fact sheet and request for appeal (RFA) form. If you request to appeal this determination you must submit a completed RFA
form to the following address:

District Engineer, Wilmington Regulatory Division
Attn:Bill Biddlecome, Project Manager,
Washington Regulatory Field Office

P.0.Box 1000

Washington, North Carolina 27889

In order for an RFA to be accepted by the Corps, the Corps must determine that it is complete, that it meets the criteria for appeal
under 33 CFR part 331.5, and that it has been received by the District Office within 60 days of the date of the NAP. Should you
decide to submit an RFA form, it must be received at the above address by N/A.

**]t is not necessary to submit an RFA form to the District Office if you do not object to the determination in this correspondence.**

Corps Regulatory Official: m // . %{

Date 03/13/2008 Expiration Date 03/13/2013

SURVEY PLATS, FIELD SKETCH, WETLAND DELINEATION FORMS, PROJECT PLANS, ETC., MUST BE
ATTACHED TO THE FILE COPY OF THIS FORM, IF REQUIRED OR AVAILABLE.

Copy Furnished:

Page 2 of 2



Additional Special Conditions

Action LD. # SAW-2008-00944 - NCDOT, Division 1, Bridge Replacement No. 19 on
Eastbound US Highway 158 crossing the Pasquotank River, TIP # U-4438

a) To avoid adverse impacts to spawning populations of fish species at this project

site, no in-water work will be conducted between February 15 and June 15. For

the purpose of this moratorium, in water is defined as those waters within the Pasquotank
River and its adjacent wetlands that during periods of inundation have an active
connection to the Pasquotank River.

b) The permittee will follow NCDOT adopted anadromous fish stream crossing
guidelines.

c) The existing bridge will be removed in accordance with NCDOT Best
Management Practices for Bridge Demolition and Removal.

d) All measures will be taken to avoid any temporary fill from entering into the
Pasquotank River from bridge demolition. Bridge demolition shall follow NCDOT best
management practices for construction and maintenance activities dated August 2003 and
incorporate NCDOT policy entitled “Bridge Demolition and Removal in Waters of the
United States” dated September 20, 1999.

e) No bridge demolition debris or excavated or fill material will be placed at anytime, in

any wetlands or surrounding waters, outside of the alignment of the fill area indicated on
_ the work plans.

f) All excavated materials will be confined above normal high water and landward
of regularly or irregularly flooded wetlands behind adequate dikes or retaining
structures to prevent spillover of solids into any wetlands or surrounding waters.

g) Except as authorized by this permit or any USACE approved modification to this
permit, no excavation, fill, or mechanized land-clearing activities shall take place at any
time in the construction or maintenance of this project, within waters or wetlands, or any
activities that cause the degradation of waters or wetlands, except as authorized by this
permit, or any modification to this permit. This permit does not authorize temporary
placement or double handling of excavated or fill material within waters or wetlands
outside the permitted area. There shall be no excavation from, waste disposal into, or
degradation of, jurisdictional waters or wetlands associated with this permit without
appropriate modification of this permit, including appropriate compensatory mitigation.
This prohibition applies to all borrow and fill activities connected with this project.

h) To ensure that all borrow and waste activities occur on high ground and do not
result in the degradation of adjacent wetlands and streams, except as authorized by



this permit, the permittee shall require its contractors and/or agents to identify all
areas to be used to borrow material, or to dispose of dredged, fill, or waste material.
The permittee shall provide the USACE with appropriate maps indicating the
locations of proposed borrow or waste sites as soon as the permittee has that
information. The permittee will coordinate with the USACE before approving any
borrow or waste sites that are within 400 feet of any streams or wetlands. The
permittee shall ensure that all such areas comply with condition (g) of this permit,
and shall require and maintain documentation of the location and characteristics of
all borrow and disposal sites associated with this project. This information will
include data regarding soils, vegetation and hydrology sufficient to clearly
demonstrate compliance with the preceding condition (g). All information will be
available to the USACE upon request. NCDOT shall require its contractors to
complete and execute reclamation plans for each waste and borrow site and provide
written documentation that the reclamation plans have been implemented and all
work is completed. This documentation will be provided to the Corps of Engineers
within 30 days of the completion of the reclamation work.

i) The permittee shall require its contractors and/or agents to comply with the terms and
conditions of this permit in the construction and maintenance of this project, and shall
provide each of its contractors and/or agents associated with the construction or
maintenance of this project with a copy of this permit. A copy of this permit, including
all conditions and any Corps approved modifications shall be available at the project site
during construction and maintenance of this project.

j) Any violation of these conditions or violations of Section 404 of the Clean Water
Act or Section 10 of the Rivers and Harbors Act must be reported in writing to the
Wilmington District, U.S. Army Corps of Engineers, within 24 hours of the
violation.

k) Remove all temporary structures (temporary work bridges, cofferdam, erosion control
devices) upon completion of the project.

1) All utility lines (including directionally bored) need to be buried 6 feet below the
authorized channel depth of 10 feet for the Pasquotank River or a minimum of 6 feet
below the greatest sounding in the area of the crossing, which ever depth is greater.

m) The permittee, upon receipt of a notice of revocation of this permit or upon its
expiration before completion of the work will, without expense to the United States and
in such time and manner as the Secretary of the Army or his authorized representative
may direct, restore the waterway to its former conditions. If the permittee fails to comply
with this direction, the Secretary or his representative may restore the waterway, by
contract or otherwise, and recover the cost from the permittee.

n) The authorized structure and associated activity must not interfere with the public’s
right to free navigation on all navigable waters of the United States. No attempt will be



made by the permittee to prevent the full and free use by the public of all navigable
waters at or adjacent to the authorized work for reason other than safety.

o) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein
authorized, or if, in the opinion of the Secretary of the Army or his authorized
representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from
the U.S. Army Corps of Engineers, to remove, relocate, or alter the structural work or
obstructions caused thereby, without expense to the United States. No claim shall be
made against the United States on account of any such removal, relocation, or alteration.
The permittee shall notify NOAA/NATIONAL OCEAN SERVICE Chief Source Data
Unit N CS261, 1315 E West HWY- RM 7316, Silver Spring, MD 20910-3282 at least
two weeks prior to beginning work and upon completion of work.

p) The permittee must install and maintain, at his expense, any signal lights and signals
prescribed by the U.S. Coast Guard, through regulations or otherwise, on authorized
facilities. For further information, the permittee should contact the U.S. Coast Guard
Marine Safety Office at (910) 772-2191.

q) Failure to institute and carry out the details of special conditions a - p., above, may
result in a directive to cease all ongoing and permitted work within waters and/or
wetlands associated with TIP No. U-4438, or such other remedy as the District Engineer
or his authorized representatives may seek.



NATIONWIDE PERMIT 3
DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS
FINAL NOTICE OF ISSUANCE AND MODIFICATION OF NATIONWIDE PERMITS
FEDERAL REGISTER
AUTHORIZED MARCH 19, 2007

Maintenance. (a) The repair, rehabilitation, or replacement of any previously authorized,
currently serviceable, structure, or fill, or of any currently serviceable structure or fill authorized
by 33 CFR 330.3, provided that the structure or fill is not to be put to uses differing from those
uses specified or contemplated for it in the original permit or the most recently authorized
modification. Minor deviations in the structure's configuration or filled area, including those due
to changes in materials, construction techniques, or current construction codes or safety
standards that are necessary to make the repair, rehabilitation, or replacement are authorized.
This NWP authorizes the repair, rehabilitation, or replacement of those structures or fills
destroyed or damaged by storms, floods, fire or other discrete events, provided the repair,
rehabilitation, or replacement is commenced, or is under contract to commence, within two years
of the date of their destruction or damage. In cases of catastrophic events, such as hurricanes or
tornadoes, this two-year limit may be waived by the district engineer, provided the permittee can
demonstrate funding, contract, or other similar delays.

(b) This NWP also authorizes the removal of accumulated sediments and debris in the
vicinity of and within existing structures (e.g., bridges, culverted road crossings, water intake
structures, etc.) and the placement of new or additional riprap to protect the structure. The
removal of sediment is limited to the minimum necessary to restore the waterway in the
immediate vicinity of the structure to the approximate dimensions that existed when the structure
was built, but cannot extend further than 200 feet in any direction from the structure. This 200
foot limit does not apply to maintenance dredging to remove accumulated sediments blocking or
restricting outfall and intake structures or to maintenance dredging to remove accumulated
sediments from canals associated with outfall and intake structures. All dredged or excavated
materials must be deposited and retained in an upland area unless otherwise specifically
approved by the district engineer under separate authorization. The placement of riprap must be
the minimum necessary to protect the structure or to ensure the safety of the structure. Any bank
stabilization measures not directly associated with the structure will require a separate
authorization from the district engineer.

(c) This NWP also authorizes temporary structures, fills, and work necessary to conduct
the maintenance activity. Appropriate measures must be taken to maintain normal downstream
flows and minimize flooding to the maximum extent practicable, when temporary structures,
work, and discharges, including cofferdams, are necessary for construction activities, access fills,
or dewatering of construction sites. Temporary fills must consist of materials, and be placed in a
manner, that will not be eroded by expected high flows. Temporary fills must be removed in
their entirety and the affected areas returned to pre-construction elevations. The areas affected by
temporary fills must be revegetated, as appropriate.

(d) This NWP does not authorize maintenance dredging for the primary purpose of
navigation or beach restoration. This NWP does not authorize new stream channelization or
stream relocation projects.



NATIONWIDE PERMIT 12
DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS
FINAL NOTICE OF ISSUANCE AND MODIFICATION OF NATIONWIDE PERMITS
FEDERAL REGISTER
AUTHORIZED MARCH 19, 2007

Utility Line Activities. Activities required for the construction, maintenance, repair, and
removal of utility lines and associated facilities in waters of the United States, provided the
activity does not result in the loss of greater than 1/2 acre of waters of the United States.

Utility lines: This NWP authorizes the construction, maintenance, or repair of utility
lines, including outfall and intake structures, and the associated excavation, backfill, or bedding
for the utility lines, in all waters of the United States, provided there is no change in pre-
construction contours. A “utility line” is defined as any pipe or pipeline for the transportation of
any gaseous, liquid, liquescent, or slurry substance, for any purpose, and any cable, line, or wire
for the transmission for any purpose of electrical energy, telephone, and telegraph messages, and
radio and television communication. The term “utility line” does not include activities that drain
a water of the United States, such as drainage tile or french drains, but it does apply to pipes
conveying drainage from another area.

Material resulting from trench excavation may be temporarily sidecast into waters of the
United States for no more than three months, provided the material is not placed in such a
manner that it is dispersed by currents or other forces. The district engineer may extend the
period of temporary side casting for no more than a total of 180 days, where appropriate. In
wetlands, the top 6 to 12 inches of the trench should normally be backfilled with topsoil from the
trench. The trench cannot be constructed or backfilled in such a manner as to drain waters of the
United States (e.g., backfilling with extensive gravel layers, creating a french drain effect). Any
exposed slopes and stream banks must be stabilized immediately upon completion of the utility
line crossing of each waterbody.

Utility line substations: This NWP authorizes the construction, maintenance, or
expansion of substation facilities associated with a power line or utility line in non-tidal waters
of the United States, provided the activity, in combination with all other activities included in
one single and complete project, does not result in the loss of greater than 1/2 acre of waters of
the United States. This NWP does not authorize discharges into non-tidal wetlands adjacent to
tidal waters of the United States to construct, maintain, or expand substation facilities.

Foundations for overhead utility line towers, poles, and anchors: This NWP authorizes
the construction or maintenance of foundations for overhead utility line towers, poles, and
anchors in all waters of the United States, provided the foundations are the minimum size
necessary and separate footings for each tower leg (rather than a larger single pad) are used
where feasible.

Access roads: This NWP authorizes the construction of access roads for the construction
and maintenance of utility lines, including overhead power lines and utility line substations, in
non-tidal waters of the United States, provided the total discharge from a single and complete
project does not cause the loss of greater than 1/2-acre of non-tidal waters of the United States.
This NWP does not authorize discharges into non-tidal wetlands adjacent to tidal waters for
access roads. Access roads must be the minimum width necessary (see Note 2, below). Access



Notification: For activities authorized by paragraph (b) of this NWP, the permittee must
submit a pre-construction notification to the district engineer prior to commencing the activity
(see general condition 27). Where maintenance dredging is proposed, the pre-construction
notification must include information regarding the original design capacities and configurations
of the outfalls, intakes, small impoundments, and canals. (Sections 10 and 404)

Note: This NWP authorizes the repair, rehabilitation, or replacement of any previously

authorized structure or fill that does not qualify for the Clean Water Act Section 404(f)
exemption for maintenance.



NATIONWIDE PERMIT CONDITIONS

The following General Conditions must be followed in order for any authorization by a NWP to
be valid:

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation. .

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations
or otherwise, must be installed and maintained at the permittee's expense on authorized facilities
in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States. No
claim shall be made against the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area, unless the activity's primary purpose is to impound
water. Culverts placed in streams must be installed to maintain low flow conditions.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical destruction (e.g.,

through excavation, fill, or downstream smothering by substantial turbidity) of an important
spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,

unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water,
adverse effects to the aquatic system due to accelerating the passage of water, and/or restricting
its flow must be minimized to the maximum extent practicable.



9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization and storm water management activities, except as provided
below. The activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of the activity
is to impound water or manage high flows. The activity may alter the pre-construction course,
condition, capacity, and location of open waters if it benefits the aquatic environment (e.g.,
stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the ordinary high water mark or high tide
line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to
perform work within waters of the United States during periods of low-flow or no-flow.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
the affected areas returned to pre-construction elevations. The affected areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety.

15. Wild and Scenic Rivers. No activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has determined
in writing that the proposed activity will not adversely affect the Wild and Scenic River
designation or study status. Information on Wild and Scenic Rivers may be obtained from the
appropriate Federal land management agency in the area (e.g., National Park Service, U.S. Forest
Service, Bureau of Land Management, U.S. Fish and Wildlife Service).

16. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to, reserved water rights and treaty fishing and hunting rights.

17. Endangered Species. (a) No activity is authorized under any NWP which is likely to
jeopardize the continued existence of a threatened or endangered species or a species proposed
for such designation, as identified under the Federal Endangered Species Act (ESA), or which
will destroy or adversely modify the critical habitat of such species. No activity is authorized



under any NWP which “may affect” a listed species or critical habitat, unless Section 7
consultation addressing the effects of the proposed activity has been completed.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements.

(c) Non-federal permittees shall notify the district engineer if any listed species or
designated critical habitat might be affected or is in the vicinity of the project, or if the project is
located in designated critical habitat, and shall not begin work on the activity until notified by the
district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed endangered or threatened species or
designated critical habitat, the pre-construction notification must include the name(s) of the
endangered or threatened species that may be affected by the proposed work or that utilize the
designated critical habitat that may be affected by the proposed work. The district engineer will
determine whether the proposed activity “may affect” or will have “no effect” to listed species
and designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification. In cases
where the non-Federal applicant has identified listed species or critical habitat that might be
affected or is in the vicinity of the project, and has so notified the Corps, the applicant shall not
begin work until the Corps has provided notification the proposed activities will have “no effect”
on listed species or critical habitat, or until Section 7 consultation has been completed.

(d) As a result of formal or informal consultation with the FWS or NMFS the district
engineer may add species-specific regional endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not authorize the “take™ of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g., an
ESA Section 10 Permit, a Biological Opinion with “incidental take” provisions, etc.) from the
U.S. FWS or the NMFS, both lethal and non-lethal “takes” of protected species are in violation
of the ESA. Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the U.S. FWS and NMFS or their world wide
Web pages at http://www.fws.gov/ and http://www.noaa.gov/fisheries.html respectively.

18. Historic Properties. (a) In cases where the district engineer determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the National
Historic Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of Section 106 of the National Historic Preservation Act. Federal permittees must
provide the district engineer with the appropriate documentation to demonstrate compliance with
those requirements.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties listed, determined to be eligible for listing on, or potentially eligible for listing on the
National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed work or include a vicinity map indicating the location of the historic properties
or the potential for the presence of historic properties. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State



Historic Preservation Officer or Tribal Historic Preservation Officer, as appropriate, and the
National Register of Historic Places (see 33 CFR 330.4(g)). The district engineer shall make a
reasonable and good faith effort to carry out appropriate identification efforts, which may include
background research, consultation, oral history interviews, sample field investigation, and field
survey. Based on the information submitted and these efforts, the district engineer shall
determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties which the activity
may have the potential to cause effects and so notified the Corps, the non-Federal applicant shall
not begin the activity until notified by the district engineer either that the activity has no potential
to cause effects or that consultation under Section 106 of the NHPA has been completed.

(d) The district engineer will notify the prospective permittee within 45 days of receipt
of a complete pre-construction notification whether NHPA Section 106 consultation is required.
Section 106 consultation is not required when the Corps determines that the activity does not
have the potential to cause effects on historic properties (see 36 CFR 800.3(a)). If NHPA section
106 consultation is required and will occur, the district engineer will notify the non-Federal
applicant that he or she cannot begin work until Section 106 consultation is completed.

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, explaining the degree of damage to the
integrity of any historic properties affected, and proposed mitigation. This documentation must
include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties of interest
to those tribes, and other parties known to have a legitimate interest in the impacts to the
permitted activity on historic properties.

19. Designated Critical Resource Waters. Critical resource waters include, NOAA-
designated marine sanctuaries, National Estuarine Research Reserves, state natural heritage sites,
and outstanding national resource waters or other waters officially designated by a state as
having particular environmental or ecological significance and identified by the district engineer
after notice and opportunity for public comment. The district engineer may also designate
additional critical resource waters after notice and opportunity for comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, and 50 for any
activity within, or directly affecting, critical resource waters, including wetlands adjacent to such
waters. '

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with general condition 27, for any activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only after it is determined that the impacts
to the critical resource waters will be no more than minimal.



20. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that adverse effects on
the aquatic environment are minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse effects,
both temporary and permanent, to waters of the United States to the maximum extent practicable
at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or
compensating) will be required to the extent necessary to ensure that the adverse effects to the
aquatic environment are minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10 acre and require pre-construction notification, unless the district
engineer determines in writing that some other form of mitigation would be more
environmentally appropriate and provides a project-specific waiver of this requirement. For
wetland losses of 1/10 acre or less that require pre-construction notification, the district engineer
may determine on a case-by-case basis that compensatory mitigation is required to ensure that
the activity results in minimal adverse effects on the aquatic environment. Since the likelihood of
success is greater and the impacts to potentially valuable uplands are reduced, wetland
restoration should be the first compensatory mitigation option considered.

(d) For losses of streams or other open waters that require pre-construction notification,
the district engineer may require compensatory mitigation, such as stream restoration, to ensure
that the activity results in minimal adverse effects on the aquatic environment.

(€) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2 acre, it
cannot be used to authorize any project resulting in the loss of greater than 1/2 acre of waters of
the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the establishment, maintenance, and legal protection
(e.g., conservation easements) of riparian areas next to open waters. In some cases, riparian areas
may be the only compensatory mitigation required. Riparian areas should consist of native
species. The width of the required riparian area will address documented water quality or aquatic
habitat loss concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the
stream, but the district engineer may require slightly wider riparian areas to address documented
water quality or habitat loss concerns. Where both wetlands and open waters exist on the project
site, the district engineer will determine the appropriate compensatory mitigation (e.g., riparian
areas and/or wetlands compensation) based on what is best for the aquatic environment on a
watershed basis. In cases where riparian areas are determined to be the most appropriate form of
compensatory mitigation, the district engineer may waive or reduce the requirement to provide
wetland compensatory mitigation for wetland losses.

(g) Permittees may propose the use of mitigation banks, in-lieu fee arrangements or
separate activity-specific compensatory mitigation. In all cases, the mitigation provisions will
specify the party responsible for accomplishing and/or complying with the mitigation plan.



(h) Where certain functions and services of waters of the United States are permanently
adversely affected, such as the conversion of a forested or scrub-shrub wetland to a herbaceous
wetland in a permanently maintained utility line right-of-way, mitigation may be required to
reduce the adverse effects of the project to the minimal level.

21. Water Quality. Where States and authorized Tribes, or EPA where applicable, have
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized activity does not result in more than minimal degradation of water quality.

22. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or a presumption of concurrence
must occur (see 33 CFR 330.4(d)). The district engineer or a State may require additional

measures to ensure that the authorized activity is consistent with state coastal zone management
requirements.

23. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its

section 401 Water Quality Certification, or by the state in its Coastal Zone Management Act
consistency determination.

24. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and
complete project is prohibited, except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if a road crossing over tidal waters is constructed under NWP 14,
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3-acre.

25. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the nationwide
permit verification to the new owner by submitting a letter to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and signature:

“When the structures or work authorized by this nationwide permit are still in existence at the
time the property is transferred, the terms and conditions of this nationwide permit, including any
special conditions, will continue to be binding on the new owner(s) of the property. To validate



the transfer of this nationwide permit and the associated liabilities associated with compliance
with its terms and conditions, have the transferee sign and date below.”

(Transferee)

(Date)

26. Compliance Certification. Each permittee who received an NWP verification from the
Corps must submit a signed certification regarding the completed work and any required
mitigation. The certification form must be forwarded by the Corps with the NWP verification
letter and will include:

(a) A statement that the authorized work was done in accordance with the NWP
authorization, including any general or specific conditions;

(b) A statement that any required mitigation was completed in accordance with the permit
conditions; and

(c) The signature of the permittee certifying the completion of the work and mitigation.

27. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP,
the prospective permittee must notify the district engineer by submitting a pre-construction
notification (PCN) as early as possible. The district engineer must determine if the PCN is
complete within 30 calendar days of the date of receipt and, as a general rule, will request
additional information necessary to make the PCN complete only once. However, if the
prospective permittee does not provide all of the requested information, then the district engineer
will notify the prospective permittee that the PCN is still incomplete and the PCN review process
will not commence until all of the requested information has been received by the district
engineer. The prospective permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer; or

(2) Forty-five calendar days have passed from the district engineer’s receipt of the
complete PCN and the prospective permittee has not received written notice from the district or
division engineer. However, if the permittee was required to notify the Corps pursuant to general
condition 17 that listed species or critical habitat might affected or in the vicinity of the project,
or to notify the Corps pursuant to general condition 18 that the activity may have the potential to
cause effects to historic properties, the permittee cannot begin the activity until receiving written
notification from the Corps that is “no effect” on listed species or “no potential to cause effects”
on historic properties, or that any consultation required under Section 7 of the Endangered
Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National Historic Preservation (see
33 CFR 330.4(g)) is completed. Also, work cannot begin under NWPs 21, 49, or 50 until the
permittee has received written approval from the Corps. If the proposed activity requires a
written waiver to exceed specified limits of an NWP, the permittee cannot begin the activity until
the district engineer issues the waiver. If the district or division engineer notifies the permittee in
writing that an individual permit is required within 45 calendar days of receipt of a complete
PCN, the permittee cannot begin the activity until an individual permit has been obtained.



Subsequently, the permittee’s right to proceed under the NWP may be modified, suspended, or
revoked only in accordance with the procedure set forth in 33 CFR 330.5(d)(2). .

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;

(2) Location of the proposed project;

(3) A description of the proposed project; the project’s purpose; direct and indirect
adverse environmental effects the project would cause; any other NWP(s), regional general
permit(s), or individual permit(s) used or intended to be used to authorize any part of the
proposed project or any related activity. The description should be sufficiently detailed to allow
the district engineer to determine that the adverse effects of the project will be minimal and to
determine the need for compensatory mitigation. Sketches should be provided when necessary
to show that the activity complies with the terms of the NWP. (Sketches usually clarify the
project and when provided result in a quicker decision.);

(4) The PCN must include a delineation of special aquatic sites and other waters of the
United States on the project site. Wetland delineations must be prepared in accordance with the
current method required by the Corps. The permittee may ask the Corps to delineate the special
aquatic sites and other waters of the United States, but there may be a delay if the Corps does the
delineation, especially if the project site is large or contains many waters of the United States.
Furthermore, the 45 day period will not start until the delineation has been submitted to or
completed by the Corps, where appropriate;

(5) If the proposed activity will result in the loss of greater than 1/10 acre of wetlands and
a PCN is required, the prospective permittee must submit a statement describing how the
mitigation requirement will be satisfied. As an alternative, the prospective permittee may submit
a conceptual or detailed mitigation plan.

(6) If any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those endangered or threatened species that might be
affected by the proposed work or utilize the designated critical habitat that may be affected by
the proposed work. Federal applicants must provide documentation demonstrating compliance
with the Endangered Species Act; and

(7) For an activity that may affect a historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the
proposed work or include a vicinity map indicating the location of the historic property. Federal
applicants must provide documentation demonstrating compliance with Section 106 of the
National Historic Preservation Act.

(c) Form of Pre-Construction Notification: The standard individual permit application
form (Form ENG 4345) may be used, but the completed application form must clearly indicate
that it is a PCN and must include all of the information required in paragraphs (b)(1) through (7)
of this general condition. A letter containing the required information may also be used.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the project’s adverse
environmental effects to a minimal level.
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(2) For all NWP 48 activities requiring pre-construction notification and for other NWP
activities requiring pre-construction notification to the district engineer that result in the loss of
greater than 1/2-acre of waters of the United States, the district engineer will immediately
provide (e.g., via facsimile transmission, overnight mail, or other expeditious manner) a copy of
the PCN to the appropriate Federal or state offices (U.S. FWS, state natural resource or water
quality agency, EPA, State Historic Preservation Officer (SHPO) or Tribal Historic Preservation
Office (THPO), and, if appropriate, the NMFS). With the exception of NWP 37, these agencies
will then have 10 calendar days from the date the material is transmitted to telephone or fax the
district engineer notice that they intend to provide substantive, site-specific comments. If so
contacted by an agency, the district engineer will wait an additional 15 calendar days before
making a decision on the pre-construction notification. The district engineer will fully consider
agency comments received within the specified time frame, but will provide no response to the
resource agency, except as provided below. The district engineer will indicate in the
administrative record associated with each pre-construction notification that the resource
agencies’ concerns were considered. For NWP 37, the emergency watershed protection and
rehabilitation activity may proceed immediately in cases where there is an unacceptable hazard
to life or a significant loss of property or economic hardship will occur. The district engineer will
consider any comments received to decide whether the NWP 37 authorization should be
modified, suspended, or revoked in accordance with the procedures at 33 CFR 330.5.

(3) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any Essential
Fish Habitat conservation recommendations, as required by Section 305(b)(4)(B) of the
Magnuson-Stevens Fishery Conservation and Management Act.

(4) Applicants are encouraged to provide the Corps multiple copies of pre-construction
notifications to expedite agency coordination.

(5) For NWP 48 activities that require reporting, the district engineer will provide a copy
of each report within 10 calendar days of receipt to the appropriate regional office of the NMFS.

(e) District Engineer’s Decision: In reviewing the PCN for the proposed activity, the
district engineer will determine whether the activity authorized by the NWP will result in more
than minimal individual or cumulative adverse environmental effects or may be contrary to the
public interest. If the proposed activity requires a PCN and will result in a loss of greater than
1/10 acre of wetlands, the prospective permittee should submit a mitigation proposal with the
PCN. Applicants may also propose compensatory mitigation for projects with smaller impacts.
The district engineer will consider any proposed compensatory mitigation the applicant has
included in the proposal in determining whether the net adverse environmental effects to the
aquatic environment of the proposed work are minimal. The compensatory mitigation proposal
may be either conceptual or detailed. If the district engineer determines that the activity complies
with the terms and conditions of the NWP and that the adverse effects on the aquatic
environment are minimal, after considering mitigation, the district engineer will notify the
permittee and include any conditions the district engineer deems necessary. The district engineer
must approve any compensatory mitigation proposal before the permittee commences work. If
the prospective permittee elects to submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed compensatory mitigation plan. The
district engineer must review the plan within 45 calendar days of receiving a complete PCN and
determine whether the proposed mitigation would ensure no more than minimal adverse effects
on the aquatic environment. If the net adverse effects of the project on the aquatic environment
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(after consideration of the compensatory mitigation proposal) are determined by the district
engineer to be minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the project can proceed under the terms and conditions of
the NWP. '

If the district engineer determines that the adverse effects of the proposed work are more
than minimal, then the district engineer will notify the applicant either: (1) That the project does
not qualify for authorization under the NWP and instruct the applicant on the procedures to seek
authorization under an individual permit; (2) that the project is authorized under the NWP
subject to the applicant’s submission of a mitigation plan that would reduce the adverse effects
on the aquatic environment to the minimal level; or (3) that the project is authorized under the
NWP with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse effects occur to the aquatic
environment, the activity will be authorized within the 45-day PCN period. The authorization
will include the necessary conceptual or specific mitigation or a requirement that the applicant
submit a mitigation plan that would reduce the adverse effects on the aquatic environment to the
minimal level. When mitigation is required, no work in waters of the United States may occur
until the district engineer has approved a specific mitigation plan.

28. Single and Complete Project. The activity must be a single and complete project. The
same NWP cannot be used more than once for the same single and complete project.

FURTHER INFORMATION

1. District Engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.

4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project.

DEFINITIONS

Best management practices (BMPs): Policies, practices, procedures, or structures
implemented to mitigate the adverse environmental effects on surface water quality resulting
from development. BMPs are categorized as structural or non-structural.

Compensatory mitigation: The restoration, establishment (creation), enhancement, or
preservation of aquatic resources for the purpose of compensating for unavoidable adverse
impacts which remain after all appropriate and practicable avoidance and minimization has been
achieved.

Currently serviceable: Useable as is or with some maintenance, but not so degraded as to
essentially require reconstruction.

Discharge: The term “discharge” means any discharge of dredged or fill material.

Enhancement: The manipulation of the physical, chemical, or biological characteristics of
an aquatic resource to heighten, intensify, or improve a specific aquatic resource function(s).
Enhancement results in the gain of selected aquatic resource function(s), but may also lead to a
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decline in other aquatic resource function(s). Enhancement does not result in a gain in aquatic
resource area.

Ephemeral stream: An ephemeral stream has flowing water only during, and for a short
duration after, precipitation events in a typical year. Ephemeral stream beds are located above the
water table year-round. Groundwater is not a source of water for the stream. Runoff from rainfall
is the primary source of water for stream flow.

Establishment (creation): The manipulation of the physical, chemical, or biological
characteristics present to develop an aquatic resource that did not previously exist at an upland
site. Establishment results in a gain in aquatic resource area.

Historic Property: Any prehistoric or historic district, site (including archaeological
site), building, structure, or other object included in, or eligible for inclusion in, the National
Register of Historic Places maintained by the Secretary of the Interior. This term includes
artifacts, records, and remains that are related to and located within such properties. The term
includes properties of traditional religious and cultural importance to an Indian tribe or Native
Hawaiian organization and that meet the National Register criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete project in
the Corps regulatory program. A project is considered to have independent utility if it would be
constructed absent the construction of other projects in the project area. Portions of a multi-phase
project that depend upon other phases of the project do not have independent utility. Phases of a
project that would be constructed even if the other phases were not built can be considered as
separate single and complete projects with independent utility.

Intermittent stream: An intermittent stream has flowing water during certain times of the
year, when groundwater provides water for stream flow. During dry periods, intermittent streams
may not have flowing water. Runoff from rainfall is a supplemental source of water for stream
flow.

Loss of waters of the United States: Waters of the United States that are permanently
adversely affected by filling, flooding, excavation, or drainage because of the regulated activity.
Permanent adverse effects include permanent discharges of dredged or fill material that change
an aquatic area to dry land, increase the bottom elevation of a waterbody, or change the use of a
waterbody. The acreage of loss of waters of the United States is a threshold measurement of the
impact to jurisdictional waters for determining whether a project may qualify for an NWP; it is
not a net threshold that is calculated after considering compensatory mitigation that may be used
to offset losses of aquatic functions and services. The loss of stream bed includes the linear feet
of stream bed that is filled or excavated. Waters of the United States temporarily filled, flooded,
excavated, or drained, but restored to pre-construction contours and elevations after construction,
are not included in the measurement of loss of waters of the United States. Impacts resulting
from activities eligible for exemptions under Section 404(f) of the Clean Water Act are not
considered when calculating the loss of waters of the United States.

Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and
flow of tidal waters. The definition of a wetland can be found at 33 CFR 328.3(b). Non-tidal
wetlands contiguous to tidal waters are located landward of the high tide line (i.e., spring high
tide line).

Open water: For purposes of the NWPs, an open water is any area that in a year with
normal patterns of precipitation has water flowing or standing above ground to the extent that an
ordinary high water mark can be determined. Aquatic vegetation within the area of standing or
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flowing water is either non-emergent, sparse, or absent. Vegetated shallows are considered to be
open waters. Examples of “open waters” include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: An ordinary high water mark is a line on the shore
established by the fluctuations of water and indicated by physical characteristics, or by other
appropriate means that consider the characteristics of the surrounding areas (see 33 CFR
328.3(e)).

Perennial stream: A perennial stream has flowing water year-round during a typical year.
The water table is located above the stream bed for most of the year. Groundwater is the primary
source of water for stream flow. Runoff from rainfall is a supplemental source of water for
stream flow. ‘

Practicable: Available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.

Pre-construction notification: A request submitted by the project proponent to the Corps
for confirmation that a particular activity is authorized by nationwide permit. The request may be
a permit application, letter, or similar document that includes information about the proposed
work and its anticipated environmental effects. Pre-construction notification may be required by
the terms and conditions of a nationwide permit, or by regional conditions. A pre-construction
notification may be voluntarily submitted in cases where pre-construction notification is not
required and the project proponent wants confirmation that the activity is authorized by
nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aquatic resources

- by an action in or near those aquatic resources. This term includes activities commonly
associated with the protection and maintenance of aquatic resources through the implementation
of appropriate legal and physical mechanisms. Preservation does not result in a gain of aquatic
resource area or functions.

Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former aquatic
resource. Re-establishment results in rebuilding a former aquatic resource and results in a gain in
aquatic resource area.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repairing natural/historic functions to a degraded aquatic resource.
Rehabilitation results in a gain in aquatic resource function, but does not result in a gain in
aquatic resource area.

Restoration: The manipulation of the physical, chemical, or biological characteristics of a
site with the goal of returning natural/historic functions to a former or degraded aquatic resource.
For the purpose of tracking net gains in aquatic resource area, restoration is divided into two
categories: re-establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the
404(b)(1) Guidelines. Riffle and pool complexes sometimes characterize steep gradient sections
of streams. Such stream sections are recognizable by their hydraulic characteristics. The rapid
movement of water over a course substrate in riffles results in a rough flow, a turbulent surface,
and high dissolved oxygen levels in the water. Pools are deeper areas associated with riffles. A

slower stream velocity, a streaming flow, a smooth surface, and a finer substrate characterize
pools.

Riparian areas: Riparian areas are lands adjacent to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional between terrestrial and aquatic ecosystems, through
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which surface and subsurface hydrology connects waterbodies with their adjacent uplands.
Riparian areas provide a variety of ecological functions and services and help improve or
maintain local water quality. (See general condition 20.)

Shellfish seeding: The placement of shellfish seed and/or suitable substrate to increase
shellfish production. Shellfish seed consists of immature individual shellfish or individual
shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable substrate may consist
of shellfish shells, shell fragments, or other appropriate materials placed into waters for shellfish
habitat.

Single and complete project: The term “single and complete project” is defined at 33
CFR 330.2(i) as the total project proposed or accomplished by one owner/developer or
partnership or other association of owners/developers. A single and complete project must have
independent utility (see definition). For linear projects, a “single and complete project” is all
crossings of a single water of the United States (i.e., a single waterbody) at a specific location.
For linear projects crossing a single waterbody several times at separate and distant locations,
each crossing is considered a single and complete project. However, individual channels in a
braided stream or river, or individual arms of a large, irregularly shaped wetland or lake, etc., are
not separate waterbodies, and crossings of such features cannot be considered separately.

Stormwater management: Stormwater management is the mechanism for controlling
stormwater runoff for the purposes of reducing downstream erosion, water quality degradation,
and flooding and mitigating the adverse effects of changes in land use on the aquatic
environment.

Stormwater management facilities: Stormwater management facilities are those facilities,
including but not limited to, stormwater retention and detention ponds and best management
practices, which retain water for a period of time to control runoff and/or improve the quality
(i.e., by reducing the concentration of nutrients, sediments, hazardous substances and other
pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water marks.
The substrate may be bedrock or inorganic particles that range in size from clay to boulders.
Wetlands contiguous to the stream bed, but outside of the ordinary high water marks, are not
considered part of the stream bed.

Stream channelization: The manipulation of a stream’s course, condition, capacity, or
location that causes more than minimal interruption of normal stream processes. A channelized
stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of organization. Examples of
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin, weir,
boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef, permanent
mooring structure, power transmission line, permanently moored floating vessel, piling, aid to
navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a wetland (i.e., water of the United States) that is
inundated by tidal waters. The definitions of a wetland and tidal waters can be found at 33 CFR
328.3(b) and 33 CFR 328.3(f), respectively. Tidal waters rise and fall in a predictable and
measurable rhythm or cycle due to the gravitational pulls of the moon and sun. Tidal waters end
where the rise and fall of the water surface can no longer be practically measured in a predictable
rhythm due to masking by other waters, wind, or other effects. Tidal wetlands are located
channelward of the high tide line, which is defined at 33 CFR 328.3(d).
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Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are permanently inundated and under normal circumstances have
rooted aquatic vegetation, such as seagrasses in marine and estuarine systems and a variety of
vascular rooted plants in freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a jurisdictional water of the
United States that, during a year with normal patterns of precipitation, has water flowing or
standing above ground to the extent that an ordinary high water mark (OHWM) or other
indicators of jurisdiction can be determined, as well as any wetland area (see 33 CFR 328.3(b)).
If a jurisdictional wetland is adjacent--meaning bordering, contiguous, or neighboring--to a
jurisdictional waterbody displaying an OHWM or other indicators of jurisdiction, that waterbody
and its adjacent wetlands are considered together as a single aquatic unit (see 33 CFR
328.4(c)(2)). Examples of “waterbodies” include streams, rivers, lakes, ponds, and wetlands.
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REGIONAL CONDITIONS FOR NATIONWIDE PERMITS IN THE WILMINGTON
DISTRICT

1. Excluded Waters

The Corps has identified waters that will be excluded from the use of all NWP’s during certain
timeframes. These waters are:

1.1. Anadromous Fish Spawning Areas

Waters of the United States identified by either the North Carolina Division of Marine Fisheries
(NCDMF) or the North Carolina Wildlife Resources Commission (NCWRC) as anadromous fish
spawning areas are excluded during the period between February 15 and June 30, without prior
written approval from NCDMF or NCWRC and the Corps.

1.2. Trout Waters Moratorium

Waters of the United States in the twenty-five designated trout counties of North Carolina are
excluded during the period between October 15 and April 15 without prior written approval from
the NCWRC. (see Section I. b. 7. for a list of the twenty-five trout counties).

1.3. Sturgeon Spawning Areas

Waters of the United States designated as sturgeon spawning areas are excluded during the

period between February 1 and June 30, without prior written approval from the National Marine
Fisheries Service (NMFS).

2. Waters Requiring Additional Notification

The Corps has identified waters that will be subject to additional notification requirements for
activities authorized by all NWP’s. These waters are:

2.1. Western NC Counties that Drain to Designated Critical Habitat

Waters of the U.S. that requires a Pre-Construction Notification pursuant to General Condition
27 (PCN) and located in the sixteen counties listed below, applicants must provide a copy of the
PCN to the US Fish and Wildlife Service, 160 Zillicoa Street, Asheville, North Carolina 28805.
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