STATE OF NORTH CAROLINA
DEPARTMENT OF TRANSPORTATION

BEVERLY PERDUE EUGENE CONTI
GOVERNOR SECRETARY

February 25, 2010

MEMORANDUM TO: Mr. Jay Swain, Jr., PE
Division Thirteen Engineer Y]

FROM: Philip S. Harris, III, P.E., Unit Head
Natural Environment Unit
Project Development and Environmental Analysis Branch

SUBJECT: Rutherford County, US 221 Widening from the South Carolina Line to US 74
Bypass; T.LP. Number R-2233A; WBS No. 34400.1.1;

Attached is the U.S. Army Corps of Engineers Section 404 Individual Permit and N.C. Division of Water
Quality Section 401 Individual Water Quality Certification for the above referenced project. All
environmental permits have been received for the construction of this project.

A copy of this permit package will be posted on the NCDOT website at:
http://www.ncdot.gov/doh/preconstruct/pe/neu/permit.html

PSH/gyb
Attachment

Ce: Wiattachment
Mr. Roger Bryan, Division Environmental Officer

Cc:  W/o attachment (see website for attachments)
Mr. Majed Alghandour, P. E., Programming and TIP
Mr. Jay Bennett, P.E., Roadway Design
Dr. David Chang, P.E., Hydraulics
Mr. Art McMillan, P.E., Highway Design
Mr. Tom Koch, P.E., Structure Design
Mr. Mark Staley, Roadside Environmental
Mr. John F. Sullivan, FHWA
Mr. Ron Hancock, P.E., State Roadway Construction Engineer
Mr. Mike Robinson, P.E., State Bridge Construction Engineer
Ms. Beth Harmon, EEP
Ms. Teresa Hart, P.E., PDEA Western Region Unit Head

MAILING ADDRESS: TELEPHONE: 919-733-3141 LOCATION:
NC DEPARTMENT OF TRANSPORTATION FAX: 919-715-1501 TRANSPORTATION BUILDING
PROJECT DEVELOPMENT AND ENVIRONMENTAL ANALYSIS 1 SOUTH WILMINGTON STREET
1598 MAIL SERVICE CENTER WEBSITE: WWW.DOH.DOT.STATE.NC.US RaLEIGH NC

RALEIGH NC 27699-1598



Project Commitments
Rutherford County
US 221 Widening from the South
Carolina Line to US 74 Bypass
WBS No. 34400.1 1
TIP No. R 2233A

Commitment developed during Project Development

Geotechnical Unit

The proposed project will likely require right of way from 21 potentially contaminated
properties. Preliminary site assessments to identify the nature and extent of any
contamination will be performed on these sites prior to m1giit of way acquisition.

PDEA-NEU

Additional coordination with the USFWS regarding the projects potential effects on the
federally protected dwarf flowered heartleaf will be conducted prior to construction of the
project.

PDEA-HEU
An archeological survey to identify significant archeological resources will be performed
prior to construction activities.

Commitment Developed during Permtting.
PDEA-Natural Environment Unit

Compensatory mitigation for unavoidable impacts to 2,870 linear feet of cool weather
stream channel (HUC 03050105) associated with the proposed project shall be provided
by EEP as outlined in the October 22, 2007 letter from William Gilmore, P.E., EEP
diroctor. Pursuant to Section X of the EEP MOA and as revised March 8, 2007 between
the State of North Carolina and the USACE signed July 22, 2003 the EEP will provide
5,740 linear feet of cool water stream restoration 1n the Upper Broad River Basin, HUC
03050105

All Conservation Measures recommended in the attached Biological Opinion from the
US Fish and Wildlife Service dated May 12, 2009 are hereby incorporated as special
conditions of this permut.

Division 12 Construction
During construction of the bridge over the Broad River at Site 5, no more then half the
channel shall be blocked by causeways at any time.

Natural Environment Unit
The NCDOT will resurvey the corridor for the dwarf flowered heartleaf prior to project
let for R 2233B. If plants are found, NCDOT will reinitiate consultatton.

Permit Green Sheet
February 2010 1ofl
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WILMINGTON DISTRICT, CORPS OF ENGINEERS R EC E ' VED
69 DARLINGTON AVENUE
WILMINGTON, NORTH CAROLINA 28403-1343

FEB 15 2gi0

REPLY TO
ATTENTION OF:

February 12, 2010 DVISION OF HISHWAYS
POSAOFFICE OF NATURAL EXVIRONMENT

Regulatory Division

Action ID: SAW-2008-O2242; NCDOT TIP No. R-2233A

Dr. Gregory J. Thorpe, PhD, Manager

Project Development and Environmental Analysis Branch
N.C. Department of Transportation

Division of Highways

1598 Mail Service Center

Raleigh, North Carolina 27699-1598

Dear Dr. Thorpe:

Enclosed is a Department of the Army permit to discharge fill material into 3,342 linear feet
of stream channel in Floyds Creek, the Broad River and unnamed tributaries and 0.14 acre of
adjacent wetland, within the Broad River drainage, associated with the widening of US Highway
221 in Rutherfordton, Rutherford County, North Carolina (TIP No. R-2233A).

Any deviation in the authorized work will likely require modification of this permit. If a
change in the authorized work is necessary, you should promptly submit revised plans to the
Corps showing the proposed changes. You may not undertake the proposed changes until the
Corps notifies you that your permit has been modified.

Carefully read your permit. The general and special conditions are important. Your failure

to comply with these conditions could result in a violation of Federal law. Certain significant
conditions require that:

a. You must complete construction before December 31, 2015.

b. You must allow representatives from this office to make periodic visits to your worksite
as deemed necessary to assure compliance with permit plans and conditions.

You must notify this office in advance as to when you intend to commence and complete
work.




2-

You should address all questions regarding this authorization to Mr. David Baker,

Regulatory Division, Asheville Regulatory Field Office, telephone (828) 271-7980,
extension 225.

Sincerely,

WE JeffersorM. Ryscavage

Colonel, U.S. Army
‘District Commander

Enclosures
Copy furnished (with enclosures):

Chief, Source Data Unit
NOAA/National Ocean Service
ATTN: Sharon Tear N/CS261

1315 East-West Hwy., Rm 7316
Silver Spring, Maryland 20910-3282

Copies furnished (with special conditions and plans):

Mr. Ronald J. Mikulak, Chief Mr. Doug Huggett
Wetlands Regulatory Section Division of Coastal Management
61 Forsyth Street N.C. Department of Environment
Atlanta, Georgia 30303 and Natural Resources

' 400 Commerce Avenue
Mr. Pete Benjamin Morehead City, North Carolina 28557
U.S. Fish and Wildlife Service :
Fish and Wildlife Enhancement Mr. David Rackley
Post Office Box 33726 National Marine Fisheries Service
Raleigh, North Carolina 27636-3726 219 Fort Johnson Road

Charleston, South Carolina 29412-9110
Mr. Ron Sechler

National Marine Fisheries Service
Pivers Island
Beaufort, North Carolina 28516
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Permittee North Carolina Department of Transportation
Permit No. SAW 2008-2242

Issuing Office _CESAWjRG—A

NOTE: The term "you" and its derivatives, as used in this permit, means the permittee or any future transferee. The term "this
office" refers to the appropriate district or division office of the Corps of Engineers having jurisdiction over the permitted
activity or the appropriate official of that office acting under the authority of the commanding officer.

You are authorized to perform work in accordance with the terms and conditions specified below.

Project Description: ~ to discharge fill material into 0.14 acres of wetiand, and 3,342 linear feet of
stream channel in Floyds Creek, the Broad River, and unnamed tributaries in conjunction with the

widening of US Highway 221 (TIP No. R-2233A)

Project Location: in Rutherfordton, Rutherford County, North Carolina.

Permit Conditions:

General Conditions:

1. The time limit for completing the work authorized ends on January 28, 2015. If you find that you need more time to

complete the authorized activity, submit your request for a time extension to this office for consideration at least one month
before the above date is reached.

2. You must maintain the activity authorized by this permit in good condition and in conformance with the terms and
conditions of this permit. You are not relieved of this requirement if you abandon the permitted activity, although you may
make a good faith transfer to a third party in compliance with General Condition 4 below. Should you wish to cease to maintain
the authorized activity or should you desire to abandon it without a good faith transfer, you must obtain a modification of this
permit from this office, which may require restoration of the area.

3. If you discover any previously unknown historic or archeological remains while accomplishing the activity authorized by
this permit, you must immediately notify this office of what you have found. We will initiate the Federal and state coordination

required to determine if the remains warrant a recovery effort or if the site is eligible for listing in the National Register of
Historic Places.

ENG FORM 1721, Nov 86 EDITION OF SEP 82 IS OBSOLETE. (33 CFR 325 (Appendix A))



4. If you sell the property associated with this permit, you must obtain the signaturé of the new owner in the space provided
and forward a copy of the permit to this office to validate the transfer of this authorization.

5. Ifa conditioned water quality certification has been issued for your project, you must comply with the conditions specified

in the certification as special conditions to this permit. For your convenience, a copy of the certification is attached if it
contains such conditions.

6. You must allow representatives from this office to inspect the authorized activity at any time deemed necessary to ensure
that it is being or has been accomplished in accordance with the terms and conditions of your permit,

Special Conditions:

SEE ATTACHED SPECIAL CONDITIONS

Further Information:
1. Congressional Authorities: You have been authorized to undertake the activity described above pursuant to:
() Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403).
(X) Section 404 of the Clean Water Act (33 U.S.C. 1344).
( ) Section 103 of the Marine Protection, Research and Sanctuaries Act of 1972 (33 U.S.C. 1413).
2. Limits of this authorization.
a. This permit does not obviate the need to obtain other Federal, state, or local authorizations required by law.
b. This permit does not grant any property rights or exclusive privileges.
c¢. This permit does not authorize any injury to the property or rights of others.
d. This permit does not authorize interference with any existing or proposed Federal project.
3. Limits of Federal Liability. In issuing this permit, the Federal Government does not assume any liability for the following:

a. Damages to the permitted project or uses thereof as a result of other permitted or unpermitted activities or from natural
causes.

b. Damages to the permitted project or uses thereof as a result of current or future activities undertaken by or on behalf
of the United States in the public interest.

¢. Damages to persons, property, or to other permitted or unpermitted activities or structures caused by the activity
authorized by this permit.

d. Design or construction deficiencies associated with the permitted work.



e. Damage claims associated with any future modification, suspension, or revocation of this permit.

4. Reliance on Applicant's Data: The determination of this office that issuance of this permit is not contrary to the public
interest was made in reliance on the information you provided.

5. Reevaluation of Permit Decision. This office may reevaluate its decision on this permit at any time the circumstances
warrant. Circumstances that could require a reevaluation include, but are not limited to, the following:

a. You fail to comply with the terms and conditions of this permit.

b. The information provided by you in support of your permit application proves to have been false, incomplete, or
inaccurate (See 4 above).

-c. Significant new information surfaces which this office did not consider in reaching the original public interest decision.

Such a reevaluation may result in a determination that it is appropriate to use the suspension, modification, and revocation
procedures contained in 33 CFR 325.7 or enforcement procedures such as those contained in 33 CFR 326.4 and 326.5. The
referenced enforcement procedures provide for the issuance of an administrative order requiring you to comply with the terms
and conditions of your permit and for the initiation of legal action where appropriate. You will be required to pay for any
corrective measures ordered by this office, and if you fail to comply with such directive, this office may in certain situations

(such as those specified in 33 CFR 209.170) accomplish the corrective measures by contract or otherwise and bill you for the
cost.

6. Extensions. General condition 1 establishes a time limit for the completion of the activity authorized by this permit, Unless
there are circumstances requiring either a prompt completion of the authorized activity or a reevaluation of the public interest
decision, the Corps will normally give favorable consideration to a request for an extension of this time limit.

Your signature below, as permittee, indicates that you accept and agree to comply with the terms and conditions of this permit.

for équau . Theyze , Ph D 2-2-10

1TTEE) NC Dept of Transportatlon | (DATE)

(PE

This permit becomes effective when the Federal official, designated to act for the Secretary of the Army, has signed below.

é 2/ 12/!0

(DISTRICT COMMANDER) JEFFERSON M. RYSCAVAGE (DATE) '
LONEL

When the structures or work athorized by this permit are still in existence at the time the property is transferred, the terms and
conditions of this permit will continue to be binding on the new owner(s) of the property. To validate the transfer of this permit
and the associated liabilities associated with compliance with its terms and conditions, have the transferee sign and date below.

(TRANSFEREE) _ (DATE)

3 *U.S. GOVERNMENT PRINTING OFFICE: 1986 - 717-425



SPECIAL CONDITIONS
AID #: SAW 2008-2242

1. All work must be performed in strict compliance with the attached plans, which are a part of
this permit. Any modifications to the permit plans must be approved by the Corps of Engineers
prior to implementation.

2. Failure to institute and carry out the details of the following special conditions will result in a
directive to cease all ongoing and permitted work within waters and/or wetlands associated with
the permitted project or such other remedies and/or fines as the District Engineer or his
authorized representatives may seek.

3. The permittee will ensure that the construction design plans for this project do not deviate
from the permit plans attached to this authorization. Written verification shall be provided that
the final construction drawings comply with the attached permit drawings prior to any active
construction in waters of the United States, including wetlands. Any deviation in the
construction design plans will be brought to the attention of the Corps of Engineers, Asheville
Regulatory Field Office prior to any active construction in waters and wetlands.

4. The permittee shall schedule a pre-construction meeting between their representatives, the
contractor and the Corps of Engineers, Asheville Regulatory Field Office, NCDOT Regulatory
Project Manager prior to any work in jurisdictional waters and wetlands to ensure that there is a
mutual understanding of all terms and conditions contained in this DA permit. The permittee
shall provide the NCDOT Regulatory Project Manager with a copy of the final plans at least two
weeks prior to the pre-construction meeting along with a description of any changes that have
been made to the project’s design, construction methodology or construction timeframe. The
permittee shall schedule the pre-construction meeting for a time when the Corps of Engineers
and North Carolina Division of Water Quality NCDWQ) Project Managers can attend. The
permittee shall notify the Corps of Engineers and NCDWQ Project Managers a minimum of
thirty (30) days in advance of the meeting.

5. The permittee shall require its contractors and/or agents to comply with the terms and

conditions of this permit in the construction and maintenance of this project, and shall provide

each of its contractors and/or agents associated with the construction or maintenance of this

project with a copy of this permit, and any authorized modifications. A copy of this permit and

any authorized modifications, including all conditions, shall be available at the project site during
“construction and maintenance of this project.

6. Except as authorized by this permit or any Corps of Engineers approved modification to this
permit, no excavation, fill or mechanized land clearing activities shall take place at any time in
the construction or maintenance of this project within waters or wetlands nor shall any activities
take place that cause the degradation of waters or wetlands. In addition, except as specified in
the plans attached to this permit, no excavation, fill or mechanized land-clearing activities shall
take place at any time in the construction or maintenance of this project in such a manner as to



SPECIAL CONDITIONS
AID #: SAW 2008-2242

12. All authorized culverts will be installed to allow the passage of low stream flows and the
continued movement of fish and other aquatic life as well as to prevent head-cutting of the
streambed.” For all box culverts and for pipes greater than 48 inches in diameter, the bottom of
the culvert will be buried one foot below the bed of the stream unless such burial would be
impractical and the Corps of Engineers has waived this requirement. For culverts 48 inches in
diameter or smaller, the bottom of the pipe will be buried below the bed of the stream to a depth
equal to or greater than 20 percent of the diameter of the culvert. Design and placement of
culverts and other structures including temporary erosion control measures shall not be
conducted in a manner that may result in the disequilibrium of wetlands, streambeds or stream
banks adjacent to, upstream of or downstream of the structures. In order to allow for the
continued movement of bed load and aquatic organisms, existing channel widths and depths will
be maintained at the inlet and outlet ends of culverts. Riprap armoring of streams at culvert
inlets and outlets shall be minimized above ordinary high water elevation in favor of

bioengineering techniques such as bank sloping, erosion control matting and revegetation with
deep-rooted native woody plants.

13. Unless authorized by this permit, all fill material placed in waters or wetlands shall be
generated from an upland source and will be clean and free of any pollutants except in trace

quantities. Metal products, organic materials (including debris from land clearing activities) or
unsightly debris will not be used.

14. All mechanized equipment operating near surface waters shall be regularly inspected to
prevent contamination of streams from leakage of fuels, lubricants, hydraulic fluids or other toxic
materials. No equipment staging or storage of construction material will occur in wetlands.
Hydro-seeding equipment will not be discharged or washed out into any surface waters or
wetlands. In the event of a spill of petroleum products or any other hazardous waste, the
permittee shall immediately report it to the NC Division of Water Quality at (919) 733-5083 or
(800) 662-7956 and provisions of the North Carolina Oil Pollution and Hazardous Substances
Control Act will be followed. '

15. Compensatory mitigation for unavoidable impacts to 2,870 linear feet of cool-water stream
channel (HUC 03050105) associated with the proposed project shall be provided by the
Ecosystem Enhancement Program (EEP) as outlined in the October 22, 2007 letter from William
D. Gilmore, P.E., EEP Director. Pursuant to Section X of the EEP Memorandum of Agreement
(MOA) and as revised on March 8, 2007, between the State of North Carolina and the US Army
Corps of Engineers, Wilmington District, signed on July 22, 2003, the EEP will provide 5,740
linear feet of cool water stream restoration in the Upper Broad River Basin, Hydrologic
Cataloging Units 03050105.
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North Carolina Department of Environment and Natural Resources

Division of Water Quality

Beverly Eaves Perdue Coleen H. Sullins
Governor Director
March 5, 2009

Dr. Greg Thorpe, PhD., Manager

Planning and Environmental Branch

North Carolina Department of Transportation
1548 Mail Service Center

Raleigh, North Carolina, 27699-1548

Dee Freeman
Secretary

TE%%%%WED |

: MAR 19 2009

| wmorm

| PDEA-OFFICE OF NATURAL ENVRONMENT

Subject: 401 Water Quality Certification Pursuant to Section 401 of the Federal Clean Water Act with ADDITIONAL
CONDITIONS for Proposed improvements to US 221 from the South Carolina line to US 74 Bypass 1n

Rutherford County TIP R 2233 A, Division 13.
DWQ Project No. 20081809

Dear Dr. Thorpe:

Attached hereto 1s a copy of Certification No. 3784 1ssued to The North Carolina Department of Transportation dated

March 5, 2009

If we can be of further assistance, do not hesitate to contact us.

Sincerely

oleen H. Sullins
Drrector

Attachments

cc: David Baker, US Army Corps of Engineers, Asheville Field Office
Roger Bryan, Division 13 Environmental Officer
Kathy Matthews, Environmental Protection Agency
Marla Chambers, NC Wildlife Resources Commission
Mike Parker, DWQ Asheville Regional Office
File Copy

Transportation Permitting Unit

1650 Mail Service Center, Raleigh, North Carofina 27699-1650
Location: 2321 Crabtree Bivd., Raleigh, North Carolina 27604
Phone: 919-733-1786 \ FAX: 919-733-6893

Internet; http://h20.enr state.nc.us/ncwetlands/

An Equal Opportunity \ Affirmative Action Employer

NojthCarolina
Naturally
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NCDENR

North Carolina Department of Environment and Natural Resources
Division of Water Quality

Beverly Eaves Perdue

Governor

Coleen H. Sullins

Director

Dee Freeman
Secretary

401 Water Quality Certification Pursuant to Section 401 of the Federal Clean Water Act with ADDITIONAL

CONDITIONS

THIS CERTIFICATION s 1ssued m conformity with the requirements of Section 401 Public Laws 92 500 and 95-217
of the United States and subject to the North Carolina Division of Water Quality (DWQ) Regulations n 15 NCAC 2H
.0500 Thus certification authorizes the NCDOT to impact 0.02 acres of jurisdictional wetlands and 3,580 linear feet of
Junisdictional streams 1n Rutherford County The project shall be constructed pursuant to the application dated received
December 10, 2008. The authorized impacts are as described below*

R-2233AA Stream Impacts in the Broad River Basin

Site Permanent Fill in Temporary Fill Permanent Fill In | Temporary Fill in | Total Stream Stream
Intermittent Stream | 1n Intermittent Perennial Stream | Perennial Stream Impact Impacts
(linear ft) Stream (linear ft) (linear ft) (linear ft) (linear ft) Requiring
Mitigation
(linear ft)
1 90 90
2 205 205 205
3 109 109
4 188 188 188
5 36 127 163
6 156 156
7 615 615 615
8 832 832 832
9 210 210 210
10 408 408 408
Total 246 2,603 127 2,976 2,458
Total Stream Impact for Project: 2,976 linear feet
R-2233AB Stream Impacts in the Broad River Basin
Site Permanent Fill in Temporary Fill in | Permanent Fillin | Temporary Fillin | Total Stream Stream
Intermittent Stream Intermittent Perenmal Stream | Perennial Stream Impact Impacts
(linear ft) Stream (linear ft) (linear ft) (linear ft) (linear ft) Requiring
Mitigation
(linear ft)
1 60 20 80
2 226 226
3 228 45 273 228
4 15 10 25
Total 226 303 75 604 228
Total Stream Impact for Project: 604 linear feet
I@%ﬁ%ﬁ?&ii@é‘ﬁ%‘i%’ﬁa@ North Carolina 27699-1650 N(())I}'ethCarolma

Location: 2321 Crabtree Blvd., Raleigh, North Carolina 27604
Phone: 919-733-1786 \ FAX: 919-733-6893
Internet: http://h20.enr.state.nc.us/ncwetlands/

An Equal Opportunity \ Affirmative Action Employer

Naturally




Beverly Eaves Perdue

AyA
NCDENR

North Carolina Department of Environment and Natural Resources

Division of Water Quality
Coleen H. Sullins

Dee Freeman

Governor Director Secretary
R-2233AA Wetland Impacts 1n the Broad River Basin
Site Fill Fill Excavation | Mechanized Hand Total
(ac) (temporary) (ac) Clearing Clearing Wetland
(ac) (ac) (ac) Impact (ac)
3 0.01 0.01 0.02
Total 0.01 0.01 0.02

Total Wetland Impact for Project: 0.02 acres.

The application provides adequate assurance that the discharge of fill material into the waters of the Broad River Basin in
conjunction with the proposed development will not result in a violation of applicable Water Quality Standards and
discharge guidelines. Therefore, the State of North Carolina certifies that this activity will not violate the applicable

portions of Sections 301, 302, 303, 306, 307 of PL 92 500 and PL 95-217 1f conducted 1n accordance with the application
and conditions heremafter set forth.

Thus approval s only valid for the purpose and design that you submitted 1n your application dated received December 10,
2008. Should your project change, you are required to notify the DWQ and submit a new application. If the property 1s
sold, the new owner must be given a copy of this Certification and approval letter, and 1s thereby responsible for
complying with all the conditions. If any additional wetland impacts, or stream impacts, for this project (now or in the
future) exceed one acre or 150 linear feet, respectively additional compensatory mitigation may be required as described
m 15A NCAC 2H .0506 (h) (6) and (7). For this approval to remain valid, you are required to comply with all the
conditions listed below In addition, you should obtain all other federal, state or local permits before proceeding with
your project including (but not limited to) Sediment and Erosion control, Coastal Stormwater, Non-discharge and Water

Supply watershed regulations. This Certification shall expire on the same day as the expiration date of the corresponding
Corps of Engineers Permit.

Condition(s) of Certification:

1. During construction of the bridge over the Broad River at Site 5, no more than half of the channel shall be
blocked by causeways at any time.

2. The dwarf flowered heartleaf population located at station Y2 12+50 shall be protected in perpetuity by a
conservation easement or through NCDOT’s fee simple acquisition and recorded in the NCDOT Natural
Environment Unit mitigation geodatabase.

3. At Station No. -L-534+17 a 2-foot sill shall be installed in the overflow pipe and four baffles shall be
mstalled n both pipes to mimic the natural stream flow

4. Compensatory mitigation for 2,686 linear feet of impact to streams 1s required. We understand that you have
chosen to perform compensatory mitigation for impacts to streams through the North Carolina Ecosystem
Enhancement Program (EEP), and that the EEP has agreed to implement the mitigation for the project. EEP
has indicated 1n a letter dated September 29 2008 that they will assume responsibility for satisfying the
federal Clean Water Act compensatory mitigation requirements for the above-referenced project, in
accordance with the Tri-Party MOA signed on July 22, 2003 and the Dual-Party MOA signed on April 12,
2004.

Transportation Permitting Unit

1650 Mail Service Center, Raleigh, North Carolina 27639-1650
Location: 2321 Crabtree Blvd., Raleigh, North Carolina 27604
Phone: 919-733-1786 \ FAX: 919-733-6893

Internet: htp://h20.enr.state.nc.us/ncwetlands/

N%l}?thCarohna
Naturally

An Equal Opportunity \ Affirmative Action Employer
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North Carolina Department of Environment and Natural Resources
Division of Water Quality

Beverly Eaves Perdue Coleen H. Sullins Dee Freeman
Governor Director Secretary

5 Two copies of the final construction drawings shall be furnished to NCDWQ Central Office prior to the pre-
construction meeting. The permittee shall provide written verification that the final construction drawings
comply with the permit drawings contained 1n the application dated December 10, 2008 (dated received
December 10, 2008). Any deviations from the approved drawings are not authorized unless approved by the
NC Davision of Water Quality

6. All channel relocations will be constructed in a dry work area and stabilized before stream flows are diverted.
Channel relocations will be completed and stabilized, and must be approved on site by DWQ staff, prior to
diverting water into the new channel. Whenever possible, channel relocations shall be allowed to stabilize for
an entire growing season. Vegetation used for bank stabilization shall be limited to native woody species, and
should include establishment of a 30 foot wide wooded and an adjacent 20 foot wide vegetated buffer on both
sides of the relocated channel to the maximum extent practical. A transitional phase incorporating corr fiber
and seedling establishment 1s allowable. Also, rip-rap may be allowed if 1t 1s necessary to maintain the
physical integrity of the stream, but the applicant must provide written justification and any calculations used
to determine the extent of rip-rap coverage requested.

7 At locations where ponds will be drained, proper measures will be taken to drain the pond with limited impact
to upstream and downstream channel stability as well as to native aquatic species. Proper measures will be
taken to avoid sediment release and/or sediment accumulation downstream as a result of pond draining. If
typical pond draining techniques will create significant disturbance to native aquatic species, additional
measures such as collection and relocation may be necessary to prevent a significant fish kill. NCDOT shall
consult with NC Wildlife Resources Commussion staff to determine 1f there are any sensitive species, and the
most appropriate measures to limit impacts to these species. NCDOT shall observe any natural channel re-
establishment, or utilize natural channel construction techniques, to ensure that the jurisdictional stream
channel above and below the drained pond remain stable, and that no additional impacts occur within the
natural stream channel as a result of draining the pond.

8. Bridge deck drains should not discharge directly into the stream. Stormwater shall be directed across the
bridge and pre-treated through site-appropriate means (grassed swales, pre-formed scour holes, vegetated
buffers, etc.) before entering the stream. Please refer to the most current version of Stormwater Best
Management Practices.

9 Unless otherwise approved 1n this certification, placement of culverts and other structures in waters, streams,
and wetlands shall be placed below the elevation of the streambed by one foot for all culverts with a diameter
greater than 48 inches, and 20 percent of the culvert diameter for culverts having a diameter less than 48
inches, to allow low flow passage of water and aquatic life. Design and placement of culverts and other
structures including temporary erosion control measures shall not be conducted 1n a manner that may result in
dis-equilibrium of wetlands or streambeds or banks, adjacent to or upstream and down stream of the above
structures. The applicant 1s required to provide evidence that the equilibrium 1s being maintained 1f requested
mn writing by DWQ  If this condition 1s unable to be met due to bedrock or other limiting features
encountered during construction, please contact the NC DWQ for guidance on how to proceed and to
determine whether or not a permit modification will be required.

Transportation Permitting Unit One

1650 Mail Service Center, Raleigh, North Carolina 27699-1650 NorthCarolina
Location: 2321 Crabtree Blvd., Raleigh, North Carolina 27604

Phone: 919-733-1786 \ FAX: 919-733-6893 N ﬂ t”t' ﬂ[[y

Internet; http://h20.enr.state.nc.us/ncwetiands/

An Equal Opportunity \ Affirmative Action Employer
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10. If concrete 1s used during construction, a dry work area shall be maintained to prevent direct contact between

11

12.

13

14.

15

16.

17

18.

19

20.

21.

22.

curing concrete and stream water. Water that inadvertently contacts uncured concrete shall not be discharged
to surface waters due to the potential for elevated pH and possible aquatic life and fish kills.

During the construction of the project, no staging of equipment of any kind 1s permitted in waters of the U.S.,
or protected riparian buffers.

The dimension, pattern and profile of the stream above and below the crossing shall not be modified.
Disturbed floodplains and streams shall be restored to natural geomorphic conditions.

The use of rip-rap above the Normal High Water Mark shall be minimized. Any rip-rap placed for stream
stabilization shall be placed 1n stream channels in such a manner that 1t does not impede aquatic life passage.

The Permittee shall ensure that the final design drawings adhere to the permit and to the permit drawings
submitted for approval.

All work 1n or adjacent to stream waters shall be conducted in a dry work area. Approved BMP measures
from the most current version of NCDOT Construction and Maintenance Activities manual such as sandbags,
rock berms, cofferdams and other diversion structures shall be used to prevent excavation in flowing water.

Heavy equipment shall be operated from the banks rather than in the stream channel in order to mimmimize
sedimentation and reduce the introduction of other pollutants mnto the stream.

All mechamized equipment operated near surface waters must be regularly inspected and maintained to
prevent contamination of stream waters from fuels, lubricants, hydraulic fluids, or other toxic materals.

No rock, sand or other materials shall be dredged from the stream channel except where authorized by this
certification.

Discharging hydroseed mixtures and washing out hydroseeders and other equipment 1n or adjacent to surface
waters 1s prohibited.

The permittee and its authorized agents shall conduct its activities in a manner consistent with State water
quality standards (including any requirements resulting from compliance with §303(d) of the Clean Water
Act) and any other appropriate requirements of State and Federal law If DWQ determines that such
standards or laws are not being met (including the failure to sustain a designated or achieved use) or that State
or federal law 1s being violated, or that further conditions are necessary to assure compliance, DWQ may
reevaluate and modify this certification.

All fill slopes located 1n jurisdictional wetlands shall be placed at slopes no flatter than 3.1, unless otherwise
authorized by this certification.

A copy of this Water Quality Certification shall be maintained on site at the construction site at all times. In
addition, the Water Quality Certification and all subsequent modifications, 1f any shall be maintained with
the Division Engineer and the on-site project manager.

Transportation Permitting Unit One
1650 Mail Service Center, Raleigh, North Carolina 27699-1650 NorthCarolina
Location: 2321 Crabtree Blvd., Raleigh, North Carolina 27604

Phone: 919-733-1786 \ FAX: 919-733-6893 N d t”r ﬂlly

Internet: hitp:/ih20.enr state.nc.us/incwetlands/

An Equal Opportunity \ Affirmative Action Employer
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23 The outside buffer, wetland or water boundary located within the construction corrndor approved by this
authorization shall be clearly marked by highly visible fencing prior to any land disturbing activities. Impacts
to areas within the fencing are prohibited unless otherwise authorized by this certification.

24. The 1ssuance of this certification does not exempt the Permittee from complying with any and all statutes,
rules, regulations, or ordinances that may be imposed by other government agencies (i.e. local, state, and
federal) having jurisdiction, including but not limited to applicable buffer rules, stormwater management
rules, soil erosion and sedimentation control requirements, etc.

25 The Permittee shall report any violations of this certification to the Division of Water Quality within 24 hours
of discovery

26. Upon completion of the project (including any impacts at associated borrow or waste site), the NCDOT
Division Engineer shall complete and return the enclosed "Certification of Completion Form" to notify DWQ
when all work included 1n the 401 Certification has been completed.

27 Native riparian vegetation (ex. river birch, shagbark hickory green ash, black gum, sycamore, black willow,
tag alder, red chokeberry ronwood, silky dogwood, spicebush, swamp milkwood, hop sedge, lurid sedge,
bottlebrush grass, joe-pye-weed, boneset) must be reestablished within the construction limits of the project
by the end of the growing season following completion of construction.

28. There shall be no excavation from, or waste disposal into, jurisdictional wetlands or waters associated with
this permit without appropriate modification. Should waste or borrow sites, or access roads to waste or

borrow sites, be located 1n wetlands or streams, compensatory mitigation will be required since that 1s a direct
impact from road construction activities.

29 Erosion and sediment control practices must be 1n full compliance with all specifications governing the proper
design, installation and operation and maintenance of such Best Management Practices 1n order to protect
surface waters standards:

a. The erosion and sediment control measures for the project must be designed, installed, operated, and
maintamned m accordance with the most recent version of the North Carolina Sediment and Erosion
Control Planning and Design Manual.

b. The design, nstallation, operation, and maintenance of the sediment and erosion control measures must
be such that they equal, or exceed, the requirements specified in the most recent version of the North
Carolina Sediment and Erosion Control Manual. The devices shall be maintained on all construction
sites, borrow sites, and waste pile (spoil) projects, including contractor-owned or leased borrow pits
associated with the project.

c. For borrow pit sites, the erosion and sediment control measures must be designed, installed, operated, and
maintained 1n accordance with the most recent version of the North Carolina Surface Mining Manual.

d. The reclamation measures and implementation must comply with the reclamation 1n accordance with the
requirements of the Sedimentation Pollution Control Act.

Transportation Permitting Unit One
1650 Mail Service Center, Raleigh, North Carolina 27699-1650 NorthCarolina
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30. Sediment and erosion control measures shall not be placed in wetlands or waters unless otherwise approved
by this Certification.

Violations of any condition herein set forth may result in revocation of this Certification and may result in criminal and/or
civil penalties. This Certification shall become null and void unless the above conditions are made conditions of the
Federal 404 and/or Coastal Area Management Act Permit. This Certification shall expire upon the expiration of the 404
or CAMA permit.

If this Certafication 1s unacceptable to you have the right to an adjudicatory hearing upon written request within sixty (60)
days following receipt of this Certification. This request must be 1n the form of a written petition conforming to Chapter
150B of the North Carolina General Statutes and filed with the Office of Administrative Hearings, 6714 Mail Service
Center, Raleigh, N.C. 27699-6714. If modifications are made to an original Certification, you have the right to an
adjudicatory hearing on the modifications upon written request within sixty (60) days following receipt of the
Certification. Unless such demands are made, this Certification shall be final and binding.

This the 5th day of March 2009

DIVISION OF WATER QUALITY

Coleen H. Sullins
Director

WQC No. 3784

Transportation Permitting Unit One
1650 Mail Service Center, Raleigh, North Carolina 27699-1650 NorthCarolina
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Phone: 919-733-1786 \ FAX: 919-733-6893 N ﬂfl[f ﬂ//y

internet: http://h20.enr.state.nc.us/ncwetlands/

An Equal Opportunity \ Affirmative Action Employer



Umted States Department of the Interior

FISH AND WILDLIFE SERVICE
Asheville Field Office
160 Zillicoa Street
Asheville, North Carolina 28801

May 12, 2009

MAY 14 2009

Mr. David Baker

Asheville Regulatory Field Office
U.S. Army Corps of Engineers

151 Patton Avenue, Room 208
Asheville, North Carolina 28801 5006

Dear Mr. Baker:

Subject: Proposed Widening of US 221 in Rutherford County North Carolina, and Its Effects on the
Federally Threatened Dwarf-flowered Heartleaf

This document transmuts the U.S. Fish and Wildlife Service’s (Service) Biological Opinion (Opinion)
based on our review of the North Carolina Department of Transportation’s (NCDOT) Biological
Assessment (BA) on the effects of the subject highway widening on the federally threatened
dwarf-flowered heartleaf (Hexastylis naniflora) in accordance with section 7 of the Endangered
Species Act of 1973, as amended (16 U.S.C. 1531-1543) (Act). Your January 8, 2009 request for
formal consultation was received on January 13, 2009

This Opinion 1s based on information provided in the BA, telephone conversations, e-mail, office
files, published literature, field investigations, and other available literature and sources of
information. A complete administrative record of this consultation 1s on file at this office.

The BA concludes that the rock gnome lichen (Gymnoderma lineare) and white irisette

(Sisyrinchium dichotomum) would not be affected by the proposed project. In addition, the BA states
that the project 1s “not likely to adversely affect” the Indiana bat (Myotis sodalis) or small whorled
pogonia (Isotria medeoloides). We concur with these determinations. Therefore, we believe the
requirements unageyr Secucy) / 01 hne Actdre funiileu wn wese S, LEPYTLT UL, S ‘,_.’.u.ub; IR
section 7 of the Act must be reconsidered if: (1) new mformatxon reveals impacts of this 1dentmed
action that may affect listed species or critical habitat in a manner not previously considered, (2) this
action 1s subsequently modified in a manner that was not considered in this review; or (3) a new
species 1s listed or critical habitat 1s determined that may be affected by the 1dentified action.



BIOLOGICAL OPINION
CONSULTATION HISTORY
A consultation history of this project 1s provided in Appendix A.
DESCRIPTION OF THE PROPOSED ACTION

The NCDOT proposes to widen US 221 n Rutherford County from the South Carolina state line
northward (R-2233A) to Rutherfordton, North Carolina. The current two-lane road will be widened
to a four-lane divided highway for about 10 miles. TIP No. R-2233B will provide a bypass of the
city of Rutherfordton and continue northward; this portion of the project 1s about 9 miles long. The
dwarf-flowered heartleaf occurs in several locations along R 2233 A and 1n the prooosed interchange
area at US 221 and US 74. The interchange area 1s considered part of the R-2233B project. No
dwarf-flowered heartleaf plants have been located on the remainder of R-2233B to the north. (See
map on the following page of this Opion.)

Surveys conducted along the project corridor resulted 1n the discovery of seven occurrences of the
dwarf-flowered heartleaf along the corridor of R-2233A and one population in the interchange area
of R-2233A and B.. These eight occurrences are estimated to contain 4, 478 plants. About 330 plants
will be directly affected by project construction, and another 740 plants will be indirectly affected by

corridor construction and maintenance.

Conservation Measures

In addition to asymmetrical widening along the corridor to avoid the dwarf-flowered heartleaf, the
NCDOT has commutted to several design and construction practices to further avoid and minimize

impacts to the species. These measures include the following:

Use 1.5.1 or 2:1 slopes to minimize the construction footprint at dwarf-flowered
heartleaf Sites 1, 2, 3, 5, 6, and 7 (EO #s 106, 174, 114, 113 and 175, 76, and 172).

Use wing walls on the culverts to mimimize impacts at dwarf-flowered heartleaf
Sites 5, 6, and 7 (EO #s 113 and 175, 76, and 172).

Reduce the mechanical clearing limits to less than the standard 10 feet at
dwarf-flowered heartleaf Sites 2 and 6 (EO #s 174 and 76).

Use the NCDOT’s native seed mix throughout the corridor, where possible.

xesurvey ine corridor 1or awari-[iowerey .oariica: prior to pro, . ict 2o R-22330.
If plants are found, remnitiate consultation.

Obtain a conservation easement on the Tate property (Site 1 and EO # 106), about
8 acres and 2,350 plants.

Transplant the estimated 330 dwarf-flowered heartleaf plants that will be directly
impacted to the conservation area.
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Action Area

The action area should be determined based on consideration of all direct and indirect effects of the
proposed action (50 CFR 402.2 and 402.14(h)(2)). The direct and indirect effects of the actions and
activities must be considered in conjunction with the effects of other past and present federal, state,
or private activities, as well as the cumulative effects of reasonably certain future state or private
activities within the action area.

The action area for R-2233A and B 1s a linear corridor beginning at the North Carolina/South
Carolina state line and continuing for about 19 miles, terminating north of the city of Rutherfordton.
The width of the corridor 1s the existing roadway including the current right-of-way (ROW) and
100 feet beyond the ROW limits. In the interchange area of US 221 and US 74, the action area was
extended to 400 feet beyond the ROW to accommodate the entire interchange area.

STATUS OF THE SPECIES AND ITS CRITICAL HABITAT
Species Description and Life History

The dwarf-flowered heartleaf 1s a low-growing herbaceous plant in the birthwort family
(Aristolochiaceae). Blomquist (1957) described the species in his revision of the genus Hexastylis.
The plant’s heart-shaped dark green leaves are evergreen and leathery and are supported by long thin
petioles from a subsurface rhizome. Maximum height rarely exceeds 15 centimeters (6 inches). The
Jug-shaped flowers are usually beige to dark brown 1n color and appear from mid-March to early
June. The flowers are small and inconspicuous and are found near the base of the petioles. The fruit
matures from mid-May to early July (Blomquist 1957 Gaddy 1980, 1981). The plant grows in
acidic soils, usually along north-facing bluffs and adjacent slopes and in floodplains next to streams
and creek heads in the upper Piedmont Region of North Carolina and South Carolina. It 1s most
often found on Madison and Pacolet soils. Its small flower distinguishes this species from other
members of the genus Hexastylis.

Thrips (sucking insects) and flies are the major pollinators of most plant species in the genus
Hexastylis. As yet, the pollination method for the dwarf-flowered heartleaf is unproven, but
biologists speculate that it may be pollinated by snails and/or slugs. With most Hexastylis species,
the vectors--flies and thrips--spend most of their lives 1n the plant’s flower tissues and feed on pollen
grains or on portions of the plant’s outer skin. Once the flowers have been fertilized, ants distribute
the seeds. These ants eat the coating of the seeds and leave the seeds near the plant site or by the ant

nest. Seed germnation takes place in the spring, after the seeds have been exposed to cool
temperatures.

C4- a0 il Dictrihrtian

The dwarf-flowered heartleaf was listed as a threatened species on April 14, 1989 (54 FR 14964).
No critical habitat has been designated. At the time of listing, threats to the species included
residential and industrial development, conversion of its habrtat to pasture or small ponds,
timber-harvesting, and cattle-grazing. As of 2006, the combined databases of the North Carolina
Natural Hentage Program (NCNHP) and the South Carolina Department of Natural Resources’
Heritage Trust Program contarn records of about 103 locations that are sufﬁcnently geographically
distinct as to be regarded as proxies for populations of the species (Draft Five Year Review for
Hexastylis naniflora, Asheville Field Office, September 2006). This 1s roughly four times the



number of populations known when the species was federally listed as threatened in 1989 Of these
populations, 76 occur in North Carolina, and 29 occur 1n South Carolina. The species’ known range
has since expanded to include Alexander, Caldwell, Iredell, and Polk Counties, North Carolina.
Despite the relatively large number of known sites and many that have been located since 1ts
designation as threatened, threats identified at listing continue to affect the species; at least nine sites
have been destroyed, including five that have been discovered since listing. Many more sites have
been partially impacted or destroyed because of development, and fewer than ten sites have
permanent legal protection from habitat loss or alteration. Further, fewer than 15 percent of all
known populations have been reported to contain more than 1,000 rosettes (Service, Draft Five-Year
Review for Hexastylis naniflora, September 2006).

Analysis of the Spectes Likely to be Affected

At a mmimum, the action area contains about 4,500 dwarf-flowered heartleaf plants. Of the total,
about 330 plants will be directly impacted by project construction, and another 740 could be
indirectly affected by the effects of clearing and other alterations of the microclimate at-the project
edges and by the invasion of nonnative plants.

ENVIRONMENTAL BASELINE

Under section 7(a)(2) of the Act, when considering the effects of an action on federally listed species,
we are required to take into consideration the environmental baseline. The environmental baseline
includes past and ongoing natural factors and past and present impacts from all federal, state, or
private actions and other activities 1n the action area (50 CFR 402.02), including federal actions 1n
the area that have already undergone section 7 consultation and the impacts from state or private
actions that are contemporaneous with the consultation in progress. The discussion that follows 1s
our evaluation of the factors and impacts from the activities within the action area that make up the
environmental baseline.

Status of the Species within the Action Area

The action area contains about 4,500 dwarf-flowered heartleaf plants. About 330 plants will be
directly affected by construction. These plants will be relocated to a protected area. Based on the
survival of previously relocated dwarf-flowered heartleaf plants, mortality 1s not expected to exceed
50 percent. In addition to the direct impacts of the project, about 740 plants may be impacted
indirectly

The subject project may result 1n the loss of less than one-half of 1 percent of all known individual
dwarf-flowered heartleaf plants and about 25 percent of the plants within the action area.

Factors Affecting the Species’ Environment within the Action Area

Surveys for the dwarf-flowered heartleaf have been conducted across the entire action area. No other
impacts are planned or expected beyond those described in this Opimion.

EFFECTS OF THE ACTION

Under section 7(a)(2) of the Act, “effects of the action” refers to the direct and indirect effects of an
action on the species or its critical habitat, together with the effects of other activities that are



interrelated or interdependent with that action. Under section 7 of the Act, the rederal agency is
responsible for analyzing these effects. The effects of the proposed action are added to the
environmental baseline to determine the future baseline, which serves as the basis for the
determination m this Opinion. Should the effects of the federal action result 1n a situation that would
Jeopardize the continued existence of the species, we may propose reasonable and prudent
alternatives that the federal agency can take to avoid violation of section 7(a)(2) of the Act. The
discussion that follows 1s our evaluation of the expected direct and indirect effects of the construction
of the subject switching station and transmission line. Indirect effects are those caused by the
proposed action that will occur later but that are still reasonably certain to occur (50 CFR 402.02).
We have determined that there are no interrelated or interdependent actions apart from the action
under consideration.

Factors to be Considered

As previously stated, 330 of the estimated 4,500 dwarf-flowered heartleaf plants within the action
area will be directly affected by the proposed highway widening. An esttmated 740 additional plants
are expected to be impacted indirectly because of habitat changes at the edges of the construction
corridor. These areas may provide suitable habitat for the species in the future as the canopy closes
n the unmaintained portions of the ROW

The NCDOT has purchased a conservation easement to permanently protect about 2,350 plants on
the Tate property (Site 1), including about 4 acres of habitat and an additional 4 acres that will buffer
the existing plants and provide suitable habitat for expansion of the “population.”

The total number of dwarf-flowered heartleaf plants throughout 1ts known range (estimated to be 1n
excess of 100 populations) 1s not considered a limiting factor toward recovery of the species; rather,
it 1s the protection of populations from continued developmental threats (such as the activities
associated with this project) that 1s limiting the species’ recovery

Analyses of the Effects of the Action

Direct effects. In the action area, 330 dwarf-flowered heartleaf plants and about 1 acre of habitat

will be directly affected by the proposed project. These plants will be relocated to the conservation
area.

Indirect effects. Indirect effects to the dwarf-flowered heartleaf are anticipated to occur to about
740 plants and about 1.9 acres of habitat. Impacts may result from the edge of the pavement out to
the cleared ROW by allowing increased sunlight to plants that occur adjacent to areas that are

cleared. After the removal of trees, the additional sunlight would alter habitat conditions at the
:mmedinte edoe afthe tree line makiuns the area less Eaemitahle tn the dwarfoflnweread heartleaf and .
increased flowering of the dwarf-flowered heartleaf rosettes just inside the new tree line, 1t 1s not
known whether this increased flowering would result 1n increased seedling recruitment or long-term
changes 1n the number of established plants 1n these locations.

The removal of trees could also result in an nflux of native and nonnative mvasive species, and
dense understories could form from the resultant increase in sunlight. It 1s likely that the area cleared
for the transmission line ROW will result in an mcrease 1n the number of invasive species nto the
action area. If allowed to establish and spread into areas currently occupied by the dwarf-flowered



heartleaf, these invasive species would ultimately result in the loss of additional dwarf-tlowered
heartleaf plants.

Species’ Response to the Proposed Action

The proposed construction activities will result 1n the removal of all vegetation within the impact
area and permanent conversion of suitable habitat to the roadway and maintained shoulders. The
proposed project will result in direct impacts to about 330 dwarf-flowered heartleaf plants out of the
estimated 4,500 plants 1n the action area. The predicted impacts will not have negative effects on the
recovery of the species.

CUMULATIVE EFFECTS

Cumulative effects include the effects of future state, tribal, local, or private actions that are
reasonably certain to occur 1n the action area considered i1n this Opinion. Future federal actions that
are unrelated to the proposed action are not considered 1n this section because they require a separate
consultation pursuant to sectron 7 of the Act (Service and National Marine Fisheries Service 1998).
There are no other state, tribal, local, or private actions reasonably certain to occur 1n the action area
that would affect the dwarf-flowered heartleaf.

CONCLUSION

After reviewing the current status of the dwarf-flowered heartleaf, the environmental baseline for the
action area, the effects of the proposed project, the cumulative effects, and the proposed conservation
measures, it 1s our biological opinion that the project as proposed 1s not likely to jeopardize the
continued existence of the dwarf-flowered heartleaf. No critical habitat has been designated for this
species; therefore, none will be affected.

INCIDENTAL TAKE STATEMENT

Section 9 of the Act and federal regulations pursuant to section 4(d) of the Act prohibit the taking of
endangered and threatened species without special exemption. Take 1s defined as to harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or attempt to engage in any such conduct.
Harm 1s further defined to include significant habitat modification or degradation that results in death
or mjury to listed species by significantly impairing essential behavioral patterns, such as breeding,
feeding, or shelterng. Harass 1s defined as intentional or negligent actions that create the likelihood
of mmjury to listed species to such an extent as to significantly disrupt normal behavior patterns, which
include, but are not limited to, breeding, feeding, or sheltering. Incidental take 1s defined as.take that
1s incidental to, and not for the purpose of, the carrying out of an otherwise lawful activity Under
ihe tormis o1 section THEW4) ano section “{o}2), takung that i no:dental to and not intended as par of
the agency action 1s not considered to be prohibited under the Act; proviacd that such taking 1s 1n
compliance with the terms and conditions of this incidental take statement.

Sections 7(b)(4) and 7(0)(2) of the Act generally do not apply to listed plant species. However,
section 9(a)(2)(B) provides limited protection to listed plants from take to the extent that the Act
prohibits the removal and reduction to possession of federally listed endangered plants or the
malicious damage to such plants on areas under federal jurisdiction or the destruction of endangered
plants on nonfederal areas mn violation of state law or regulation or in the course of any violation of a



state criminal trespass law Therefore, for this Opinion, incidental take does not apply, and an
incidental take statement 1s not necessary

CONSERVATION RECOMMENDATIONS

Section 7(2)(1) of the Act directs federal agencies to use their authorities to further the purposes of
the Act by carrying out conservation programs for the benefit of endangered and threatened species.
Conservation recommendations are discretionary agency activities to further minimize or avoid the
adverse effects of a proposed action on listed species or critical habitat, to help implement recovery

plans, or to develop information. We request that the NCDOT implement the following conservation
recommendations:

1.. Develop a management plan for the dwarf-flowered heartieaf on the conservation
easement area (Tate property). This plan, which would require our approval, should
address the long-term conservation of all occurrences of the dwarf-flowered heartleaf
on this property and is to be n place before any construction begins. A draft plan 1s
to be submuitted to the Service’s Asheville Field Office by December 31, 2009

2. Provide general location, population, and condition information on the subject eight
dwarf-flowered heartleaf “sub-populations” located within this project’s footprint to
the NCNHP within 1 year of the date of this Opinion. Notify the Service’s Asheville
Field Office when the information has been provided to the NCNHP

3. Notify the Service’s Asheville Field Office when the dwarf-flowered heartleaf plants
have been transplanted. This notification should occur no later than 2 weeks after
transplanting.

4. Monitor (using a qualified botanist/biologist) the relocated dwarf-flowered heartleaf
plants 1 year after they are relocated to determine survival.

5. Provide a written report summarizing the survival of the relocated dwarf-flowered
heartleaf plants, as well as any seemingly significant threats or management 1ssues;
within 13 months of the completion of transplanting. This report should be submitted
to the NCNHP and the Service’s Asheville Field Office. This report should include
maps and photographs sufficient to clearly convey the general vicinity and specific
location of the conservation (transplant) area, the specific locations within the project
area in which the dwarf-flowered heartleaf occurs and 1s monitored, and a condition
assessment of the species and its habitat.

In order fe. us to be kepe mfornied about actions that ininimize or svoud aaverse . :ts ¢r that
benefit listed species or their habitats, we request notification of the implementation of any
conservation recommendations. This notification can be sent via e-mail to Ms. Marella Buncick
(marella_buncick @fws.gov), the lead biologist for this consultation, and Dr. Carolyn Wells

(carolyn_wells@fws.gov), species recovery coordinator for the dwarf-flowered heartleaf.

REINITIATION/CLOSING STATEMENT

This concludes formal consultation on the action outlined 1n your January 8, 2009 request for formal
consultation. As provided mn 50 CFR 402.16, the remitiation of formal consultation 1s required where



discretionary federal agency involvement or control over an action has been retained (or 1s authorized
by law) and if: (1) the amount or extent of incidental take 1s exceeded, (2) new information reveals
effects of the agency action that may affect listed species or critical habitat in a manner or to an
extent not considered 1n this Opinion, (3) the agency action 1s subsequently modified 1n a manner that
causes an effect to the listed species or critical habitat that was not considered 1n this Opinion, or

(4) a new species 1s listed or critical habitat 1s designated that may be affected by the action.

If you have any questions or concerns about this consultation or the consultation process 1n general,
please feel free to contact Ms. Buncick at 828/258-3939 Ext. 237 or me, Ext. 223. In any future
correspondence concerning this project, please reference our Log Number 4-2-09-100.

Sincerely,

el G

Brian P Cole
Field Supervisor

cc:
Regional Director, FWS, Atlanta, GA (ES, Attention: Mr. Ken Graham)

References:
Blomquist, H.L. 1957 A revision of the Hexastylis of North America. Brittoma 8.255-281.

Gaddy, L.L. 1980. Status report on Hexastylis naniflora. Prepared for the U.S. Fish and Wildlife
Service. Unpublished report. 25 pp.

------ 1981. The status of Hexastylis naniflora Blomquist in North Carolina. Unpublished report.
58 pp.

U.S. Fish and Wildlife Service and National Marine Fisheries Service. 1998. Endangered Species
Consultation Handbook — Procedures for Conducting Consultation and Conference Activities
under Section 7 of the Endangered Species Act. Washington, D.C.



Appendix A. Consultation History



Early consultation for segments of this project began as long ago as 1999, Initially, R-
2233 was a single project. In 2000, it was separated into R-2233A and B.

- 09/1999 Initial Scoping letter from NCDOT
09/1999 Service sends comments to NCDOT

R-2233B

06/2000 Service attends an interagency meeting to review Purpose and Need

02/2001 Service attends an interagency meeting to discuss Alternatives

10/2001 Service attends an interagency meeting to discuss Alternatives

03/2002 Service attends an interagency meeting to further discuss Alternatives’
11/2003 Service is notified that dwarf-flowered heartleaf has been found in the
interchange area between R-2233A and B.

10/2007 Service attends an interagency meeting to discuss bridge and culvert locations
04/2009 Service attends an interagency meeting to discuss choosing a LEDPA.

R-2233A

08/2002 Service attends first Merger meeting

09/2003 Service receives natural resources report with locations of dwarf ﬂowered
beartleaf locations along the proposed widening.

12/2003 Service attends interagency meeting to discuss bridging and culvert decisions
05/2004 Service receives more detailed information regarding plant locations along
proposed route

02/2006 Service attends an interagency meeting to discuss Alternatives

03/2006 Service provides commeits on the State Environmental Assessment

05/2006 Service attends interagency meeting to discuss avoidance and minimization
measures, including those to avoid impacts to dwarf-ﬂowercd heartleaf

The service provided comments regardmg avoidance and minimization measures for
dwarf-flowered heartleaf during the Merger meetings for the individual projects.
, Informal consultation continued with:

08/08 areview and comments on the draft BA

NOMe fyrthar comments on the draft BA
~-10/08 comments on the proposed conservation area for the piuject
01/09 Formal consultation began
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Baker David K SAW

) /
From: Fontaine, Lance P Ph.D. [Ipfontaine@ncuot.gov]

Sent: Monday, June 22, 2009 9:16 AM

To: Baker, David K SAW

Cc: Williams, Logan; Feulner Brett M

Subject: Biological Assessment/Biological Opinion for R-2233

David-

I receaved word from our USFWS rep (Marella Buncick) that she sent to you a Biological
Opinion in response to the Biological Assessment that NCDOT prepared and submitted in Dec
2008 for.R-2233 (US 221 widening in Rutherford Co ) I'm not sure when she sent 1t or if
you have had sufficient time to review the document

Please confirm your receipt of the BA/BO and forward the document to our office at your
earliest convenience With the project approaching Let in less than 1 year our offaice
needs 21l relsvant documentationr in order for permitting aissues to be. resolved. P

lﬂﬁYh 4£L
Please don t hesistate to contact me 1f you have any questions [, k)
ReECZIVED

Lance k

Lance P Fontaine, Ph.D
*

JUN 24 200¢
Environmental Biologist
DAISION OF HIGHWAYS
Natural Environment Unit POEA-OFFICE OF NATURAL ENVIRONMENT
NC Department of Transportataion

lpfontaine@ncdot gov

Mobile - 819-259-5354
Office - 919-431-€667
Fax - 919-431-2002

Mailing Address

NC Department of Transportation
1598 Mail Service Center
Raleigh, NC 27699

Physical Address

PDEA Environmental Resource Center
4701 Atlantic Ave, Ste 116
Raleaigh, NC 27604

Emai1l correspondence to and from this sender 1s subject to the N C Public Records Law and
may be disclosed to third parties
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