STATE OF NORTH CAROLINA
DEPARTMENT OF TRANSPORTATION

BEVERLY PERDUE EUGENE CONTI
GOVERNOR SECRETARY

May 4, 2012

MEMORANDUM TO: Mr. Jerry Jennings, PE
Division 1 Engineer (Z’ .
‘

FROM: Philip S. Harris, III, P.E., Section Head
Natural Environment Section
Project Development and Environmental Analysis Unit

SUBJECT: Pasquotank County, Replacement of Bridge Nos. 1 & 2 on
U.S. 17 (N. Road Street) over Knobb’s Creek; Federal Aid
Project No. BRSTP-15(41); WBS Element 33791.1.1.; TIP
B-4599

Attached are the U.S. Army Corps of Engineers Section 404 Nationwide permits, N.C.
Division of Water Quality Section 401 Water Quality Certification, and Division of
Coastal Management CAMA permit. All environmental permits have been received for
construction of this project.

A copy of this permit package will be posted on the NCDOT website at:
http://www.ncdot.gov/doh/preconstruct/pe/neu/permit.html

cc:
Mr. Randy Garris, Contract Standards and Development Unit
Mr. Majed Alghandour, P. E., Programming and TIP
Mr. Jay Bennett, P.E., Roadway Design Unit
Mr. Dewayne Sykes, P.E. Utilities Unit
Mr. Art McMillan, P.E., Hydraulics Unit
Mr. Greg Perfetti, P.E., Structure Design Unit
Mr. Ron Hancock, P.E., State Roadway Construction Engineer
Mr. Mike Robinson, P.E., State Bridge Construction Engineer
Mr. Bill Goodwin, P.E., PDEA Bridge Section Head
Mr. Clay Willis, Division Environmental Officer
Ms. Beth Harmon, EEP
Mr. Phillip Ayscue, NCDOT External Audit Branch

MAILING ADDRESS: TELEPHONE: 919-707-6100 LOCATION:
NC DEPARTMENT OF TRANSPORTATION FAX: 919-212-5785

PROJECT DEVELOPMENT AND ENVIRONMENTAL ANALYSIS 1020 BIRCH RIDGE DRIVE
1598 MAIL SERVICE CENTER WEBSITE: WWW.NCDOT.ORG RALEIGH NC 27610-4328
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PROJECT COMMITMENTS:

T.L.P. No. B-4599
Bridge Nos. 1 & 2 on US 17 (N. Road Street) over Knobbs Creek
Pasquotank County
Federal Aid Project No. BRSTP-15(41)
W.B.S. No. 33791.1.1

COMMITMENTS FROM PROJECT DEVELOPMENT AND DESIGN

All Design Groups/ Division Resident Construction Engineer

A moratorium on in-water construction will be in place from February 15 — June 15 of
any given year. Stream Crossing Guidelines for Anadromous Fish will be implemented
in the design and construction of this project. This also applies to adjacent wetlands that
during periods of inundation have an active connection to Knobbs Creek.

Roadway Design/ Structure Design

Clear roadway width of proposed structure to be 26’ in each direction including 14’
outside lanes to provide additional width for bicyclists. Additionally, design includes 5.5
feet wide sidewalks on each side for pedestrian access.

NOTE: The clear roadway width on the structure will be 60’ which

includes 12’ inside lanes, 14’ outside lanes, a 4’ painted center island

and 2’ gutters. There has been no change in the sidewalk.

Hydraulics Unit, Division 1 Construction

The Hydraulics Unit will coordinate with the Federal Emergency Management Agency
(FEMA) to determine if a Conditional Letter of Map Revision (CLOMR) and a
subsequent final Letter of Map Revision (LOMR) are required for the project. If
required, the Division will submit sealed as-built construction plans to the Hydraulics
Unit upon project completion certifying the project was built as shown on construction
plans.

COMMITMENTS FROM PERMITTING

Hydraulic Unit, Division 1 Construction

Bridge deck drains shall not be located over the open waters of Knobbs Creek.
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Roadside Environmental Unit, Division 1 Construction

All pile driving or drilling activities shall be enclosed in turbidity curtains unless
otherwise approved by NCDWAQ in this certification.

Division 1 Construction

The bridge shall be constructed using phased construction and a temporary work bridge.
Any other construction method may require additional authorization from DCM.

Construction mats shall be utilized to support equipment within wetland areas during
hand clearing to minimize temporary wetland impacts. The mats shall be removed
immediately after they are no longer needed.

Pilings from the existing bridges, the temporary work bridge, as well as any remnant
pilings from previous bridges, shall be removed in their entirety, except that in the event
that a piling breaks during removal and cannot be removed in its entirety, the piling may
be cut off flush with be bed of the water body, and DCM shall be notified of each
occurrence within one working day.

The installation of the piles for the permanent and temporary bridges shall be
accomplished by pile driving and/or the use of a vibratory hammer. Should the permittee
and/or its contractor propose to utilize another type of pile installation, such as jetting or
drilled shaft construction, additional authorization from DCM shall be required.

The temporary work bridges shall be removed in their entirety within 90 days after they
are no longer needed. However, if this timeframe occurs while the moratorium is in
effect, and if WRC is opposed to the removal of the temporary work bridges within the
moratorium period, then the temporary work bridges shall be removed in their entirety
immediately after the passing of the moratorium period.

Project Development & Environmental Analysis-NES

Compensatory mitigation for impacts to 3.94 acres of wetlands (hand cleared vegetation
in new Utility Right-of-Way PUE) associated with the proposed project shall be provided
by the North Carolina Ecosystem Enhancement Program (NCEEP), sufficient to perform
the restoration of 0.25 acre of riparian riverine wetlands in the Pasquotank River Basin,
Cataloging Unit 03010205. Approximately 2.85 acres of existing utility corridor is being
abandoned and no longer will be maintained by the power company.
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U.S. ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT

Action Id. SAW-2006-10064 County: Pasquotank U.S.G.S. Quad: Elizabeth City, NC

GENERAL PERMIT (REGIONAL AND NATIONWIDE) VERIFICATION

Property Owner: Dr. Gregory J. Thorpe, Ph. D.

Environmental Management Director, Agent:
PDEA

Address: N.C. Department of Transportation Address:
1598 Mail Service Center

Raleigh, North Carolina 27699-
Telephone Number - 919) 707-6156

1598

Size and location of property (water body, road name/number, town, etc.): The project is located at bridges # 1 & 2 on US
Highway 17 adjacent to and crossing Knobbs Creek on the northeast side of Elizabeth City, NC. TIP # B-4599 Latitude:

36.3146608 Longitude: 76.218208

Description of projects area and activity: Replace two existing structurally deficient. and functionally obsolete bridges. Bridge #
1 is an existing 721' X 30' structure and Bridge # 2 is 740' X 33 ' structure. The 2 bridges are separate but parallel . Both
bridges will replaced with one 4 lane bridge 746' X 71' 12-span bridge on an alignment partially shifted to the west of the
existing structures. Staged construction using the existing bridges will be used to maintain traffic during construction and a
temporary work bridge will be utilized for stage one of construction. The new bridge is authorized to permanently impact
0.06 acres of wetlands and 85 linear feet of stream bank. Additionally there will be < 0.01 acres of permanent wetland impact
from excavation and 0.10 acres of temporary impacts to wetlands from hand clearing for construction purposes. In the hand
cleared area 0.01 acres of wetlands will temporarily impacted from the installation of erosion control measures. Additionally,

3.94 acres of wetlands will be hand cleared and 0.05 acres excavated for utility relocations. SEE ADDITIONAL SPECIAL
CONDITIONS

Applicable Law: [X] Section 404 (Clean Water Act, 33 USC 1344)
] Section 10 (Rivers and Harbors Act, 33 USC 403)
Authorization: Regional General Permit Number or Nationwide Permit Number: NW # 23 and 12

SEE ATTACHED NATIONWIDE AND SPECIAL CONDITIONS.

Your work is authorized by the above referenced permit provided it is accomplished in strict accordance with the attached
conditions and your submitted application and attached information dated 10/20/2011. Any violation of the attached
conditions or deviation from your submitted plans may subject the permittee to a stop work order, a restoration order and/or
appropriate legal action.

This verification is valid until the NWP is modified, reissued, or revoked. All of the existing NWPs are scheduled to be modified,
reissued, or revoked prior to March 18, 2012. It is incumbent upon you to remain informed of changes to the NWPs. We will issue a
public notice when the NWPs are reissued. Furthermore, if you commence or are under contract to commence this activity before the
date that the relevant nationwide permit is modified or revoked, you will have twelve (12) months from the date of the modification or
revocation of the NWP to complete the activity under the present terms and conditions of this nationwide permit.

Activities subject to Section 404 (as indicated above) may also require an individual Section 401 Water Quality Certification. You
should contact the NC Division of Water Quality (telephone (919) 733-1786) to determine Section 401 requirements.

For activities occurring within the twenty coastal counties subject to regulation under the Coastal Area Management Act (CAMA),
prior to beginning work you must contact the N.C. Division of Coastal Management .

This Department of the Army verification does not relieve the permittee of the responsibility to obtain any other required Federal,
State or local approvals/permits.

If there are any questions regarding this verification, any of the conditions of the Permit, or the Corps of Engineers regulatory
program, please contact Bill Biddlecome at (910) 251-4558.

BIDDLECOME.WILLIAM.J.JR. 22t s by booiscone . zzerzsso
Corps Regulatory Official 1228726504 ey Date: 12/8/2011

Expiration Date of Verification: 3/18/2012



The Wilmington District is committed to providing the highest level of support to the public. To help us ensure we continue to do so,
please complete the attached customer Satisfaction Survey or visit http://per2.nwp.usace.army.mil/survey.html to complete the survey
online.

Copy Furnished:

Determination of Jurisdiction:

A. [] Based on preliminary information, there appear to be waters of the US including wetlands within the above described project
area. This preliminary determination is not an appealable action under the Regulatory Program Administrative Appeal Process
( Reference 33 CFR Part 331).

B. [ There are Navigable Waters of the United States within the above described project area subject to the permit requirements of
Section 10 of the Rivers and Harbors Act and Section 404 of the Clean Water Act. Unless there is a change in the law or our
published regulations, this determination may be relied upon for a period not to exceed five years from the date of this
notification.

C. [] There are waters of the US and/or wetlands within the above described project area subject to the permit requirements of
Section 404 of the Clean Water Act (CWA)(33 USC § 1344). Unless there is a change in the law or our published regulations,
this determination may be relied upon for a period not to exceed five years from the date of this notification.

D. The jurisdictional areas within the above described project area have been identified under a previous action. Please reference
jurisdictional determination issued _ 6/8/2009 . Action ID _ SAW-2009-01088 .

Basis For Determination

The site exhibits wetland criteria as defined in the 1987 Corps Wetland Delineation Manual and appropriate Regional
Supplement.

Remarks.

Attention USDA Program Participants

This delineation/determination has been conducted to identify the limits of Corps’ Clean Water Act jurisdiction for the particular site
identified in this request. The delineation/determination may not be valid for the wetland conservation provisions of the Food Security
Act of 1985. If you or your tenant are USDA Program participants, or anticipate participation in USDA programs, you should request
a certified wetland determination from the local office of the Natural Resources Conservation Service, prior to starting work.

F. Appeals Information (This information applies only to approved jurisdictional determinations as indicated in B and C
above).

This correspondence constitutes an approved jurisdictional determination for the above described site. If you object to this
determination, you may request an administrative appeal under Corps regulations at 33 CFR Part 331. Enclosed you will find a
Notification of Appeal Process (NAP) fact sheet and request for appeal (RFA) form. If you request to appeal this determination you
must submit a completed RFA form to the following address:

US Army Corps of Engineers

South Atlantic Division

Attn: Jason Steele, Review Officer
60 Forsyth Street SW, Room 10M15
Atlanta, Georgia 30303-8801
Phone: (404) 562-5137



Action ID Number: SAW-2006-10064 County: Pasquotank
Permittee: NCDOT

Date Permit Issued: 12/8/2011

Project Manager: Biddlecome

Upon completion of the activity authorized by this permit and any mitigation required by the permit,
sign this certification and return it to the following address:

US ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT
Washington Regulatory Field Office
Post Office Box 1000
Washington, North Carolina 27889

Please note that your permitted activity is subject to a compliance inspection by a U. S. Army Corps of
Engineers representative. If you fail to comply with this permit you are subject to permit suspension,
modification, or revocation.

I hereby certify that the work authorized by the above referenced permit has been completed in
accordance with the terms and condition of the said permit, and required mitigation was completed in
accordance with the permit conditions.

Signature of Permittee Date

CESAW-RG



Additional Special Conditions

Action I.D. # SAW-2006-10064 - NCDOT, Bridge Replacement No. 1 and 2 on US
Highway 17. Pasquotank County, NC, TIP # B-4599

a) All excavated materials will be confined above normal high water and landward
of regularly or irregularly flooded wetlands behind adequate dikes or retaining
structures to prevent spillover of solids into any wetlands or surrounding waters.

b) Except as authorized by this permit or any USACE approved modification to this
permit, no excavation, fills, or mechanized land-clearing activities shall take place
at any time in the construction or maintenance of this project, within waters or
wetlands, or any activities that cause the degradation of waters or wetlands, except
as authorized by this permit, or any modification to this permit. This permit does
not authorize temporary placement or double handling of excavated or fill material
within waters or wetlands outside the permitted area. There shall be no excavation
from, waste disposal into, or degradation of, jurisdictional waters or wetlands
associated with this permit without appropriate modification of this permit,
including appropriate compensatory mitigation. This prohibition applies to all
borrow and fill activities connected with this project.

¢) The permittee shall require its contractors and/or agents to comply with the
terms and conditions of this permit in the construction and maintenance of this
project, and shall provide each of its contractors and/or agents associated with the
construction or maintenance of this project with a copy of this permit. A copy of
this permit, including all conditions and any Corps approved modifications shall be
available at the project site during construction and maintenance of this project.

d) To avoid adverse impacts to spawning populations of fish species at this project
site, no in-water work will be conducted between February 15 and June 15. For
the purpose of this moratorium, in water is defined as those waters within
Knobbs Creek and its adjacent wetlands that during periods of inundation
have an active connection to Knobbs Creek.

e) The permittee will follow NCDOT adopted anadromous fish stream crossing
guidelines.

f) Temporary BMP’s will be utilized to minimize erosion and sedimentation from
ground disturbing activities. Remove all temporary structures (cofferdams, erosion
control devices, turbidity curtains, work bridges) upon completion of the project.

g) All work authorized by this permit must be performed in strict compliance with the
plans which were submitted with the permit application and are considered part of
this permit. Any modification to these plans must be approved by the US Army
Corps of Engineers (USACE) prior to implementation.



h) Compensatory mitigation for impacts to 3.94 acres of wetlands (hand cleared
vegetation in new Utility Right-of-Way PUE) associated with the proposed project
shall be provided by the North Carolina Ecosystem Enhancement Program
(NCEEP), sufficient to perform the restoration of 0.25 acres of riparian
riverine wetlands in the Pasquotank River Basin, Cataloging Unit 03010205.
NCEEP shall become responsible for providing the required mitigation only after
the Corps has received written confirmation from NCEEDP stating that they agree to
accept responsibility for the mitigation work required, in compliance with the
NCEEP In-Lieu Fee Instrument, approved by the United States Army Corps of
Engineers, Wilmington District on July, 28, 2010. Until the Corps receives this
Confirmation letter from NCEEP, NCDOT remains responsible for this mitigation
requirement. If the Corps has not received a confirmation from NCEEP within
150 days of the date of this verification, NCDOT shall provide plans to accomplish
the required mitigation to the Corps of Engineers within 210 days of the date of
this verification. Note — Approximately 2.85 acres of existing utility corridor is
being abandoned and no longer will be maintained by the power company.

i) Any violation of these conditions or violations of Section 404 of the Clean Water
Act or Section 10 of the Rivers and Harbors Act must be reported in writing to the
Wilmington District, U.S. Army Corps of Engineers, within 24 hours of the
violation.

j) All measures will be taken to avoid any temporary fill from entering into
Knobbs Creek from bridge demolition. Bridge demolition shall follow NCDOT
best management practices for construction and maintenance activities
dated August 2003 and incorporate NCDOT policy entitled “Bridge Demolition
and Removal in Waters of the United States” dated September 20, 1999.

k) No bridge demolition debris or excavated or fill material will be placed at any
time, in any wetlands or surrounding waters, outside of the alignment of the fill
area indicated on the work plans.

1) To ensure that all borrow and waste activities occur on high ground and do not
result in the degradation of adjacent wetlands and streams, except as authorized by
this permit, the permittee shall require its contractors and/or agents to identify all
areas to be used to borrow material, or to dispose of dredged, fill, or waste
material. The permittee shall provide the USACE with appropriate maps
indicating the locations of proposed borrow or waste sites as soon as the permittee
has that information. The permittee will coordinate with the USACE before
approving any borrow or waste sites that are within 400 feet of any streams or
wetlands. The permittee shall ensure that all such areas comply with condition (b)
of this permit, and shall require and maintain documentation of the location and
characteristics of all borrow and disposal sites associated with this project. This
information will include data regarding soils, vegetation and hydrology sufficient

to clearly demonstrate compliance with the condition b. All information will be
available to the USACE upon request. NCDOT shall require its contractors to



complete and execute reclamation plans for each waste and borrow site and
provide written documentation that the reclamation plans have been implemented
and all work is completed. This documentation will be provided to the Corps of
Engineers within 30 days of the completion of the reclamation work.

m) Failure to institute and carry out the details of special conditions a. - 1., above,
may result in a directive to cease all ongoing and permitted work within waters
and/or wetlands associated with TIP No. B-4599, or such other remedy as the
District Engineer or his authorized representatives may seek.



NATIONWIDE PERMIT 23
DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS
FINAL NOTICE OF ISSUANCE AND MODIFICATION OF NATIONWIDE PERMITS
FEDERAL REGISTER
AUTHORIZED MARCH 19, 2007

Approved Categorical Exclusions. Activities undertaken, assisted, authorized,
regulated, funded, or financed, in whole or in part, by another Federal agency or department
where:

(a) That agency or department has determined, pursuant to the Council on Environmental
Quality's implementing regulations for the National Environmental Policy Act (40 CFR part
1500 et seq.), that the activity is categorically excluded from environmental documentation,
because it is included within a category of actions which neither individually nor cumulatively
have a significant effect on the human environment; and

(b) The Office of the Chief of Engineers (Attn: CECW-CO) has concurred with that
agency’s or department’s determination that the activity is categorically excluded and approved
the activity for authorization under NWP 23.

The Office of the Chief of Engineers may require additional conditions, including pre-
construction notification, for authorization of an agency’s categorical exclusions under this
NWP.

Notification: Certain categorical exclusions approved for authorization under this NWP
require the permittee to submit a pre-construction notification to the district engineer prior to
commencing the activity (see general condition 27). The activities that require pre-construction
notification are listed in the appropriate Regulatory Guidance Letters. (Sections 10 and 404)

Note: The agency or department may submit an application for an activity believed to be
categorically excluded to the Office of the Chief of Engineers (Attn: CECW-CO). Prior to
approval for authorization under this NWP of any agency's activity, the Office of the Chief of
Engineers will solicit public comment. As of the date of issuance of this NWP, agencies with
approved categorical exclusions are the: Bureau of Reclamation, Federal Highway
Administration, and U.S. Coast Guard. Activities approved for authorization under this NWP as
of the date of this notice are found in Corps Regulatory Guidance Letter 05-07, which is
available at:
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/rglsindx.htm . Any future
approved categorical exclusions will be announced in Regulatory Guidance Letters and posted
on this same web site.




NATIONWIDE PERMIT CONDITIONS

The following General Conditions must be followed in order for any authorization by a NWP to
be valid:

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations
or otherwise, must be installed and maintained at the permittee's expense on authorized facilities
in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States. No
claim shall be made against the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area, unless the activity's primary purpose is to impound
water. Culverts placed in streams must be installed to maintain low flow conditions.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by substantial turbidity) of an important
spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and

48.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply intake

structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water,
adverse effects to the aquatic system due to accelerating the passage of water, and/or restricting
its flow must be minimized to the maximum extent practicable.



9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization and storm water management activities, except as provided
below. The activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of the activity
is to impound water or manage high flows. The activity may alter the pre-construction course,
condition, capacity, and location of open waters if it benefits the aquatic environment (e.g.,
stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the ordinary high water mark or high tide
line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to
perform work within waters of the United States during periods of low-flow or no-flow.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
the affected areas returned to pre-construction elevations. The affected areas must be

revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety.

15. Wild and Scenic Rivers. No activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has determined
in writing that the proposed activity will not adversely affect the Wild and Scenic River
designation or study status. Information on Wild and Scenic Rivers may be obtained from the
appropriate Federal land management agency in the area (e.g., National Park Service, U.S. Forest
Service, Bureau of Land Management, U.S. Fish and Wildlife Service).

16. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to, reserved water rights and treaty fishing and hunting rights.

17. Endangered Species. (a) No activity is authorized under any NWP which is likely to
Jjeopardize the continued existence of a threatened or endangered species or a species proposed
for such designation, as identified under the Federal Endangered Species Act (ESA), or which
will destroy or adversely modify the critical habitat of such species. No activity is authorized



under any NWP which “may affect” a listed species or critical habitat, unless Section 7
consultation addressing the effects of the proposed activity has been completed.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements.

(c) Non-federal permittees shall notify the district engineer if any listed species or
designated critical habitat might be affected or is in the vicinity of the project, or if the project is
located in designated critical habitat, and shall not begin work on the activity until notified by the
district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed endangered or threatened species or
designated critical habitat, the pre-construction notification must include the name(s) of the
endangered or threatened species that may be affected by the proposed work or that utilize the
designated critical habitat that may be affected by the proposed work. The district engineer will
determine whether the proposed activity “may affect” or will have “no effect” to listed species
and designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification. In cases
where the non-Federal applicant has identified listed species or critical habitat that might be
affected or is in the vicinity of the project, and has so notified the Corps, the applicant shall not
begin work until the Corps has provided notification the proposed activities will have “no effect”
on listed species or critical habitat, or until Section 7 consultation has been completed.

(d) As a result of formal or informal consultation with the FWS or NMFS the district
engineer may add species-specific regional endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g., an
ESA Section 10 Permit, a Biological Opinion with “incidental take” provisions, etc.) from the
U.S. FWS or the NMFS, both lethal and non-lethal “takes” of protected species are in violation
of the ESA. Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the U.S. FWS and NMFS or their world wide
Web pages at http://www.fws.gov/ and http://www.noaa.gov/fisheries.html respectively.

18. Historic Properties. (a) In cases where the district engineer determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the National
Historic Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of Section 106 of the National Historic Preservation Act. Federal permittees must
provide the district engineer with the appropriate documentation to demonstrate compliance with
those requirements.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties listed, determined to be eligible for listing on, or potentially eligible for listing on the
National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed work or include a vicinity map indicating the location of the historic properties
or the potential for the presence of historic properties. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State




Historic Preservation Officer or Tribal Historic Preservation Officer, as appropriate, and the
National Register of Historic Places (see 33 CFR 330.4(g)). The district engineer shall make a
reasonable and good faith effort to carry out appropriate identification efforts, which may include
background research, consultation, oral history interviews, sample field investigation, and field
survey. Based on the information submitted and these efforts, the district engineer shall
determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties which the activity
may have the potential to cause effects and so notified the Corps, the non-Federal applicant shall
not begin the activity until notified by the district engineer either that the activity has no potential
to cause effects or that consultation under Section 106 of the NHPA has been completed.

(d) The district engineer will notify the prospective permittee within 45 days of receipt
of a complete pre-construction notification whether NHPA Section 106 consultation is required.
Section 106 consultation is not required when the Corps determines that the activity does not
have the potential to cause effects on historic properties (see 36 CFR 800.3(a)). If NHPA section
106 consultation is required and will occur, the district engineer will notify the non-Federal
applicant that he or she cannot begin work until Section 106 consultation is completed.

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, explaining the degree of damage to the
integrity of any historic properties affected, and proposed mitigation. This documentation must
include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties of interest
to those tribes, and other parties known to have a legitimate interest in the impacts to the
permitted activity on historic properties.

19. Designated Critical Resource Waters. Critical resource waters include, NOAA-
designated marine sanctuaries, National Estuarine Research Reserves, state natural heritage sites,
and outstanding national resource waters or other waters officially designated by a state as
having particular environmental or ecological significance and identified by the district engineer
after notice and opportunity for public comment. The district engineer may also designate
additional critical resource waters after notice and opportunity for comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, and 50 for any
activity within, or directly affecting, critical resource waters, including wetlands adjacent to such
waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with general condition 27, for any activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only after it is determined that the impacts
to the critical resource waters will be no more than minimal.



20. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that adverse effects on
the aquatic environment are minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse effects,
both temporary and permanent, to waters of the United States to the maximum extent practicable
at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or
compensating) will be required to the extent necessary to ensure that the adverse effects to the
aquatic environment are minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10 acre and require pre-construction notification, unless the district
engineer determines in writing that some other form of mitigation would be more
environmentally appropriate and provides a project-specific waiver of this requirement. For
wetland losses of 1/10 acre or less that require pre-construction notification, the district engineer
may determine on a case-by-case basis that compensatory mitigation is required to ensure that
the activity results in minimal adverse effects on the aquatic environment. Since the likelihood of
success is greater and the impacts to potentially valuable uplands are reduced, wetland
restoration should be the first compensatory mitigation option considered.

(d) For losses of streams or other open waters that require pre-construction notification,
the district engineer may require compensatory mitigation, such as stream restoration, to ensure
that the activity results in minimal adverse effects on the aquatic environment.

(e) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2 acre, it
cannot be used to authorize any project resulting in the loss of greater than 1/2 acre of waters of
the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the establishment, maintenance, and legal protection
(e.g., conservation easements) of riparian areas next to open waters. In some cases, riparian areas
may be the only compensatory mitigation required. Riparian areas should consist of native
species. The width of the required riparian area will address documented water quality or aquatic
habitat loss concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the
stream, but the district engineer may require slightly wider riparian areas to address documented
water quality or habitat loss concerns. Where both wetlands and open waters exist on the project
site, the district engineer will determine the appropriate compensatory mitigation (e.g., riparian
areas and/or wetlands compensation) based on what is best for the aquatic environment on a
watershed basis. In cases where riparian areas are determined to be the most appropriate form of
compensatory mitigation, the district engineer may waive or reduce the requirement to provide
wetland compensatory mitigation for wetland losses.

(g) Permittees may propose the use of mitigation banks, in-lieu fee arrangements or
separate activity-specific compensatory mitigation. In all cases, the mitigation provisions will
specify the party responsible for accomplishing and/or complying with the mitigation plan.
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