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Attention: Mr. Mitch Batuzich, Western North Carolina Engineer, Federal Highway
Administration

Dear Mr. Sullivan:

Subject: Biological Opinion, Proposed Replacement of Bridge No. 172 (TIP No. B-3868) over
the Little Tennessee River in Macon County, North Carolina, and Its Effects on
Federally Endangered Species

This document transmits the U.S. Fish and Wildlife Service’s (Service) Biological Opinion
(Opinion) based on our review of the Biological Assessment (BA) on the effects of the subject
bridge replacement on the Appalachian elktoe (4lasmidonta raveneliana), littlewing
pearlymussel (Pegias fabula), and spotfin chub (Erimonax monachus) in accordance with
section 7 of the Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et seq.) (Act).

This Opinion is based on information provided in the BA dated November 24, 2014, and
received in our office December 5, 2014; other available literature; personal communications
with experts on the affected species; and other sources of information. This document repeats
much of the information provided in the BA, altered as needed to match style and preserve
consistency, so that the Opinion can serve as a standalone document. A complete administrative
record of this consultation is on file at this office.

In the BA, you determined that the following federally listed species would not be affected by
the proposed bridge replacement: the bog turtle (Clemmys muhlenbergii), Carolina northern
flying squirrel (Glaucomys sabrinus coloratus), Indiana bat (Myotis sodalis), small whorled
pogonia (Isotria medeoloides), and rock gnome lichen (Gymnoderma lineare). On January 8,
2015, we received an addendum to the BA that requested a change in the biological conclusion
for the Indiana bat to “not likely to adversely affect.” In view of the information in the BA, we
concur with your determination that the bridge replacement project will have no effect on the



remaining species. The January 8, 2015, addendum to the BA addressed effects to the Indiana
bat and a proposed species—the northern long-eared bat (Myotis septentrionalis) (NLEB). In the
addendum, the North Carolina Department of Transportation (NCDOT) committed to clearing
the few trees within the area of disturbance during the period recommended (October 15 -

April 15) in order to avoid direct take of Indiana bats and NLEBs. Because of the small number
of trees to be cleared, the timing of the clearing, and the active agricultural setting of the
surrounding habitat, we do not believe this action is likely to jeopardize (as described in section
7(a)(4) of the Act) the NLEB and is not likely to adversely affect the Indiana bat. Publication of
the final listing rule for the NLEB is expected on or about April 2, 2015. If tree-clearing for this
project takes place after publication of the final listing rule and during the recommended time
frame, this document will serve as concurrence with a biological conclusion of “not likely to
adversely affect” for the NLEB. The BA addressed effects to a candidate species—the sicklefin
redhorse (Moxostoma sp.). This species is presently being evaluated for elevation to proposed
status but does not yet have legal protection under the Act. The BA acknowledges that the
project has the potential to adversely affect this species, but we believe that avoidance and
minimization measures intended to benefit the other aquatic listed species in this habitat are
similarly effective for protection of the sicklefin redhorse. We believe the requirements under
section 7 of the Act are fulfilled for these species. However, obligations under section 7 of the
Act must be reconsidered if: (1) new information reveals effects of this identified action that
may affect listed species or critical habitat in a manner not previously considered, (2) this action
is subsequently modified in a manner that was not considered in this review, or (3) a new species
is listed or critical habitat is determined that may be affected by the identified action.

CONSULTATION HISTORY

August 26, 2008 - Received letter requesting attendance at project alternatives meeting on
September 3, 2008.

September 2, 2008 - Service staff (Mr. John Fridell and Mr. Troy Wilson) conducted a site visit
to assess habitat suitability. Habitat in the project area was appropriate for the Appalachian
elktoe, littlewing pearlymussel, and spotfin chub.

September 3, 2008 - Service staff (Mr. Troy Wilson and Ms. Marella Buncick) attended a project
alternatives meeting at Southwestern College in Bryson City, North Carolina.

September 26, 2012 - Telephone conversation between NCDOT Project Engineer Mr. John
Williams and Service biologist Mr. Jason Mays, discussing information that will be needed to
complete section 7 consultation. During this discussion it was noted that Macon County
Commissioners had requested to keep the existing bridge structure in place and that they would
assume maintenance responsibilities for the bridge. Mr. Mays requested that a formal agreement
be completed between the Macon County and the NCDOT outlining maintenance responsibilities
for the existing bridge.

December 18, 2012 - Telephone conversation between NCDOT Project Engineer Mr. John
Williams and Service biologist Mr. Jason Mays, discussing the results of the NCDOT’s
negotiation with the Macon County Commissioners to leave the existing bridge in place for



Macon County to maintain as a pedestrian bridge. Mr. Williams indicated that the NCDOT
would provide inspection for 8 years and in the event that Macon County fails to maintain the
old bridge, the NCDOT would remove it.

January 10, 2013 - Telephone conference call involving Mr. Jason Mays and multiple NCDOT
engineers, specialists, and consultants. Discussion points included reasons for alternative
selection, project schedule, and conservation measures. The conservation measures discussed in
this meeting involved investigating options for off-site bank stabilization to improve habitat
quality and/or participation in propagation efforts.

June 26, 2013 - Site meeting with NCDOT Mitigation Specialist Mr. Colin Mellor and Mr. Jason
Mays to search for sites where streambank stabilization may be possible. Property downstream
of Emory Dam is chosen as the best alternative.

January 9, 2014 - Telephone conversation with NCDOT Division 14 Environmental Supervisor
Mr. Mark Davis concerning the need to have machinery in the river for geotechnical drilling.

January 15, 2014 - Received concurrence request from Mr. Mark Davis indicating that
geotechnical drilling conducted from a barge was not likely to adversely affect listed species in
the action area.

January 22, 2014 - Service granted concurrence for geotechnical drilling.

March 28, 2014 - Telephone exchange with NCDOT Environmental Specialist Mr. Mike
Sanderson discussing placement of riprap and a request from the Service to investigate the
potential for vegetating riprap to minimize sun exposure.

October 15, 2014 - Telephone exchange with Mr. Mike Sanderson discussing conservation
measures. [nvestigation of on-site bank stabilization revealed that conflicts with utilities were
going to make the costs too high to consider. Discussion included a proposal for partnering with
the North Carolina Wildlife Resources Commission (NCWRC) to propagate the Appalachian
elktoe as a reasonable alternative.

October 23, 2014 - Telephone conference with Service, U.S. Federal Highway Administration
(FHWA), and NCDOT staff to discuss vegetating riprap and funding for mussel propagation.
For this project, the riprap is too high on the fill slope for there to be adequate water to support
vegetation. This measure is more appropriate on the streambank, where soils remain moist. The
NCDOT and FHWA have proposed contributing $35,000 to propagation efforts for the
Appalachian elktoe as a conservation measure.

December 15, 2014 - The Service receives the BA and a request to initiate formal consultation.

December 15, 2014 - Telephone exchange with Mr. Mike Sanderson to discuss including the
NLEB in the BA.



January 8, 2015 - The Service received an addendum to the BA, stating that the NCDOT has
committed to cutting trees outside of the bat moratorium (April 15 - October 15).

January 22, 2015 - The Service received an email from Mr. Brian Burch, NCDOT Division 14
Construction Engineer, clarifying that causeways were expected to require less than 1 month for
installation, 6 weeks for shaft installation, and then 9 months in place to serve as a crane
platform throughout the rest of construction. This communication stated that the NCDOT will
commit to allow only the smallest extent of causeway necessary to complete each phase of
construction and will remove the causeway as soon as possible after the completion of
construction activities in order to minimize effects to the river’s flow and the habitat surrounding
the project area.

BIOLOGICAL OPINION
L DESCRIPTION OF THE PROPOSED ACTION

As defined in the Service’s section 7 regulations (50 CFR 402.02), “action” means “all
activities or programs of any kind authorized, funded, or carried out, in whole or in part,
by federal agencies in the United States or upon the high seas.” The action area is
defined as “all areas to be affected directly or indirectly by the federal action and not
merely the immediate area involved in the action.” The direct and indirect effects of the
actions and activities must be considered in conjunction with the effects of other past and
present federal, state, or private activities, as well as the cumulative effects of reasonably
certain future state or private activities within the action area. This Opinion addresses
only those actions from which the Service believes adverse effects may result. In their
BA, the NCDOT outlined those activities involved in the construction of Bridge No. 172
on SR 1456 (Appendix A) over the Little Tennessee River (B-3868) that would affect the
Appalachian elktoe, littlewing pearlymussel, and spotfin chub. This Opinion addresses
whether replacing the existing bridge is likely to jeopardize the continued existence of the
Appalachian elktoe, littlewing pearlymussel, and spotfin chub.

The NCDOT has determined that the subject bridge is deficient because of deteriorating
structural integrity. The NCDOT’s Bridge Management Unit records indicate Bridge
No. 172 has a sufficiency rating of 16.99 out of a possible 100. In addition, it received a
structural evaluation of 3 out of 9 according to FHWA standards and is functionally
obsolete. The aging bridge is fracture critical with substandard horizontal clearance and
is posted at 3 tons for single vehicles; tractor-trailers are not permitted to cross.
Continued maintenance of the structure for vehicular use is no longer prudent.
Replacement of the bridge will result in safer traffic operation.

The proposed action, as defined in the BA, is to build a new bridge that will be
constructed 30 feet (ft) downstream of the existing structure. Traffic will continue using
the current bridge during construction. The permanent replacement structure will be
approximately 305 ft long, providing a minimum 28-foot (ft) clear deck width. The
bridge will include two 10-ft lanes and 4-ft offsets. The approach roadway will extend



approximately 265 ft to the east end of the bridge at its intersection with NC 28. Also,
some improvements will be made to NC 28 in order to increase the sight distance near the
intersection with Rose Creek Road.

This project involves realignment of the intersection of Rose Creek Road and HP McCoy
Road so that it tees into Rose Creek Road. The approaches will be widened to include a
20-ft pavement width, providing two 10-ft lanes. Grass shoulders, 6 ft wide, will be
provided on each side. In total, construction will require the disturbance of
approximately 6.25 acres of land, most of which is agricultural or open field with some
trees along the river’s edge. Of the 6.25 acres of land disturbance, 0.25 acre of that land
will be temporarily disturbed and returned to a natural state once construction is
complete.

The existing bridge will be left in place. For aesthetic reasons, the local community did
not want the existing bridge to be removed; they requested that it remain in place and
serve pedestrian and bike traffic. The NCDOT and Macon County have an agreement to
transfer ownership of the existing bridge to Macon County once the new bridge is
constructed. Once construction is complete, the NCDOT will continue to perform
inspections on the existing bridge (one inspection every 2 years for a total of four
inspections over 8 years). Once Macon County assumes maintenance inspection
responsibility, inspection reports shall be submitted to the NCDOT. If the bridge
becomes irreparable, the NCDOT has the right to remove the bridge (Appendix B).

A. Action Area

The project action area is defined as all areas to be affected, directly or indirectly, by
the federal action and not merely the immediate area involved in the action [50 CFR
§402.02]. For this type of bridge replacement, the limits of effects are generally
considered to include the limits of construction of the approach and any area
receiving runoff from the construction activity, including the receiving river,
extending 400 meters (m) (1,314 ft) downstream and 100 m (328 ft) upstream of the
structure. However, this bridge is located in critical habitat for the Appalachian
elktoe and spotfin chub and has the potential for indirect and cumulative effects that
may affect a greater area than the area of construction. Therefore, the area normally
considered the action area is here being referred to as the direct impact area. The
action area includes the direct impact area plus the critical habitat for the spotfin chub
and Appalachian elktoe. Critical habitat extends from the North Carolina/Georgia
state line down the Little Tennessee River to the backwaters of Fontana Lake. This
expansion of the action area to include all of the critical habitat is intended to ensure
that all potential effects are considered.

B. Conservation Measures
Conservation measures represent actions, pledged in the project description, that the

action agency will implement in order to minimize the effects of the proposed action
and further the recovery of the species under review. Such measures should be



closely related to the action and should be achievable within the authority of the
action agency. The beneficial effects of conservation measures are taken into
consideration in the Service’s conclusion of a jeopardy versus a nonjeopardy opinion
and in the analysis of incidental take.

The following “Design Standards in Sensitive Watersheds” are incorporated into
NCDOT projects that occur within or upstream of water bodies that contain federally
protected aquatic species:

e Erosion- and sedimentation-control measures, structures, and devices within a
sensitive watershed shall be so planned, designed, and constructed to provide
protection from the runoff of the 25-year storm which produces the maximum
peak rate of runoff as calculated according to procedures in the “Erosion and
Sediment Control Planning and Design Manual” or according to procedures
adopted by the NCDOT.

e Sediment basins within sensitive watersheds shall be designed and constructed
such that the basin will have a settling efficiency of at least 70 percent for the
40-micron-size (0.04-mm) soil particles transported into the basin by the runoff of
the 2-year storm, which produces the maximum peak rate of runoff as calculated
according to procedures in the “Erosion and Sediment Control Planning and
Design Manual” or according to procedures adopted by the NCDOT.

e Erosion- and sedimentation-control measures will include the use of flocculants in
appropriate areas to improve the settling of sediment particles and reduce
turbidity levels in construction runoff. The use of flocculants will conform to the
North Carolina Division of Water Resources’ (NCDWR) approved product list.
No flocculants will be used at the perimeter of the site, and erosion-control
measures will be designed to prevent the release of treated soil into the stream.

e Newly constructed open channels in sensitive watersheds shall be designed and
constructed with side slopes no steeper than two horizontal to one vertical if a
vegetative cover is used for stabilization unless soil conditions permit a steeper
slope or where the slopes are stabilized by using mechanical devices, structural
devices, or other acceptable ditch liners. In any event, the angle for side slopes
shall be sufficient to restrain accelerated erosion.

e Ground cover sufficient to restrain erosion must be provided for any portion of a
land-disturbing activity in a sensitive watershed within 14 calendar days
following completion of construction or development.

As the project is located in an Environmentally Sensitive Area, special procedures
will also be used for clearing and grubbing, temporary stream crossings, and grading
operations. This also requires special procedures to be used for seeding and mulching
and staged seeding within the project.



The Environmentally Sensitive Area shall be defined as a 50-ft buffer zone on both
sides of the stream or depression measured from the top of the streambank or the
center of the depression.

Clearing and Grubbing

In areas identified as Environmentally Sensitive Areas, the contractor may
perform clearing operations, but not grubbing operations, until immediately prior
to beginning grading operations as described in Article 200-1 of the Standard
Specifications. Only clearing operations (not grubbing) shall be allowed in this
buffer zone until immediately prior to beginning grading operations.
Erosion-control devices shall be installed immediately following the clearing
operation.

Grading

Once grading operations begin in identified Environmentally Sensitive Areas,
work shall progress in a continuous manner until complete. All construction
within these areas shall progress in a continuous manner such that each phase is
complete and areas are permanently stabilized prior to beginning the next phase.
Failure on the part of the contractor to complete any phase of construction in a
continuous manner in Environmentally Sensitive Areas will be just cause for the
NCDOT Engineer to direct the suspension of work in accordance with

Article 108-7 of the Standard Specifications. Work shall progress with state
construction personnel during such a suspension until the area is permanently
stabilized.

Temporary Stream Crossings

Any crossing of streams within the limits of this project shall be accomplished in
accordance with the requirements of Subarticle 107-12(B) of the Standard
Specifications.

Seeding and Mulching

Seeding and mulching shall be performed in accordance with section 1660 of the
Standard Specifications, and vegetative cover sufficient to restrain erosion shall
be installed immediately following grade establishment. Seeding and mulching
shall be performed on the areas disturbed by construction immediately following
final grade establishment. No appreciable time shall lapse into the contract time
without the stabilization of slopes, ditches, and other areas within the
Environmentally Sensitive Areas. Penalties to the contractor may apply if this
condition is not met.



Stage Seeding

The work covered by this section shall consist of the establishment of a vegetative
cover on cut-and-fill slopes as grading progresses. Seeding and mulching shall be
accomplished in stages on cut-and-fill slopes that are greater than 20 ft in height
measured along the slope or greater than 2 acres in area. No stage shall exceed
the limits stated above.

The following are additional measures intended to further reduce deleterious
construction-related effects to the waterway:

No direct discharge of deck drains over water will be allowed. Discharge from
the bridge will flow to inlets placed just off the end of the bridge into preformed
scour holes in the floodplain, where discharge will be treated by floodplain
vegetation before flowing into the river.

Machines will be refueled outside of the Environmentally Sensitive Area and
inside a specific containment area designed to contain any spills and facilitate
easy cleanup.

Machines will be inspected daily to catch and repair leaks of hydraulic fluid.
A stormwater management plan will be submitted with the permit package.

No in-stream work will be performed during the mussel moratorium
(April 1 - July 15).

Special provisions will be made in order to reduce the risk of “hot rock” posing a
threat to protected species.

As part of the NCDOT and FHWA’s section 7.a.1 regulatory requirement under
the Act, and to offset the long-term effects to the Appalachian elktoe’s habitat in
the location of this bridge (B-3868), the NCDOT and FHWA (in consultation
with the Service) have agreed to provide $35,000 to the North Carolina Wildlife
Resources Commission’s Appalachian elktoe propagation program. This dollar
amount was determined by a qualitative analysis of the area of temporary and
permanent effects likely to occur as a result of this project. If land in this area
were to be purchased as a conservation easement to offset these effects, the
anticipated cost would be $35,000 to $40,000 (Macon County Schedule of Values
2015). This amount is approximately 1 percent of the overall project cost and is
therefore deemed a reasonable amount. The Appalachian elktoe specimens
propagated as a result of this effort will be used to boost the population numbers
in the Little Tennessee River. The intent of this population boost is to have a
positive effect on the baseline, which is greater than the perceived negative
impact of the loss of habitat due to this bridge project.



e Tree removal will be conducted during the recommended time frame
(October 15 - April 15) in order to avoid adverse effects to bats.

e Extent and duration of causeways in the river will be kept to a minimum so as to
avoid adverse effects to migrating fish.

I1. STATUS OF THE SPECIES
A. Appalachian elktoe (Alasmidonta raveneliana)

Status: Endangered
Family: Unionidae
Listed: September 3, 1993

1. Characteristics

Isaac Lea (1834) described the Appalachian elktoe from the French Broad River
system in North Carolina. Its shell is thin, but not fragile, oblong and somewhat
kidney-shaped, with a sharply rounded anterior margin and a broadly rounded
posterior margin. Parmalee and Bogan (1998) site a maximum length of

3.1 inches (80 millimeters [mm]). However, recently observed individuals from
the Little River (French Broad River basin) in Transylvania County and West
Fork Pigeon River (French Broad River basin) in Haywood County measured in
excess of 3.9 inches (100 mm) in length (Service 2009). The periostricum (outer
shell) of the adult Appalachian elktoe varies in color from dark brown to
yellowish-brown. Rays may be prominent in some individuals, usually on the
posterior slope, and nearly obscure in other specimens. The nacre (inside shell
surface) is a shiny bluish white, changing to salmon color in the beak cavity
portion of the shell. A detailed description of the shell characteristics is contained
in Clarke (1981). Ortmann (1921) provides descriptions of the soft anatomy.

The reproductive cycle of the Appalachian elktoe is similar to that of other native
freshwater mussels. Males release sperm into the water column, and the sperm
are then taken in by the female through their siphons during feeding and
respiration. The females retain the fertilized eggs in their gills until the larvae
(glochidia) fully develop. The mussel glochidia are released into the water, and
within a few days they must attach to the appropriate species of fish, which they
parasitize for a short time while they develop into juvenile mussels. They then
detach from their fish host and sink to the stream bottom where they continue to
develop, provided they land in a suitable substrate with the correct water
conditions (Service 2002). The Appalachian elktoe is a bradytictic (long-term)
breeder, with the females retaining glochidia in their gills from late August to
mid-June (Service 2009). Glochidia are released in mid-June, attaching to either
the gills or fins of a suitable fish host species. Transformation time for the
Appalachian elktoe occurs within 18 to 22 days at a mean temperature of 18° C.



The Appalachian elktoe can use a variety of common fish hosts, but it appears to
specialize on infesting darters and sculpins, which are common in the action area.

. Distribution and Habitat Requirements

The Appalachian elktoe is known only from the mountain streams of western
North Carolina and eastern Tennessee. Historically, the species has also been
recorded from Tulula Creek (Tennessee River drainage), the main stem of the
French Broad River, and the Swannanoa River (French Broad River system)
(Clarke 1981), but it was reported to have been eliminated from these streams
(Service 1994, 1996). Currently, it is known to occur in low numbers in a reach
of the main stem of the French Broad River in Transylvania County (see
discussion below). It is unclear whether this represents a recolonization, or an
erroneous conclusion of extirpation. There is also a historical record of the
Appalachian elktoe from the North Fork Holston River in Tennessee

(S.S. Haldeman collection); however, this record is believed to represent a
mislabeled locality (Gordon 1991). If the historical record for the species in the
North Fork Holston River was a valid record, the species has apparently been
eliminated from this river as well.

Although the complete historic range of the Appalachian elktoe is unknown,
available information suggests that the species once lived in the majority of the
rivers and larger creeks of the upper Tennessee River system in North Carolina,
with the possible exception of the Hiwassee and Watauga River systems (the
species has not been recorded from either of these river systems). In Tennessee,
the species is known only from its present range in the main stem of the
Nolichucky River. At the time of listing, two known populations of the
Appalachian elktoe existed--the Nolichucky River, including its tributaries (the
Cane River and the North Toe River) and one in the Little Tennessee River and its
tributaries. The record in the Cane River was represented by one specimen found
just above the confluence with the North Toe River (Service 1996). Since listing,
the Appalachian elktoe has been found in additional areas. These occurrences
include extensions of the known ranges in the Nolichucky River (North Toe
River, South Toe River, and Cane River) and Little Tennessee River (Tuckasegee
River and Cheoah River) as well as a rediscovery in the French Broad River basin
(Pigeon River, Little River, Mills River, and the main stem of the French Broad
River). Many of these newly discovered populations are relatively small in size
and range.

In the Little Tennessee River system in North Carolina, subpopulations survive in
three rivers--The Little Tennessee, Tuckasegee, and Cheoah Rivers. These
subpopulations are likely functionally isolated from each other by Fontana
Reservoir. The main stem of the Little Tennessee River subpopulation occurs
from the City of Franklin downstream to the backwaters of Fontana Reservoir in
Swain and Macon counties, covering an area of about 600 acres and including
Bridge No. 172. Much of the area occupied by the Appalachian elktoe in the
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Little Tennessee River flows through part of the Nantahala National Forest. The
Appalachian elktoe has been reported from relatively shallow, medium-sized
creeks and rivers with cool, clean, well-oxygenated, moderate- to fast-flowing
water. The species is most often found in riffles, runs, and shallow flowing pools
with stable, relatively silt-free, coarse sand and gravel substrate associated with
cobble, boulders, and/or bedrock (Gordon 1991; Service 1994, 1996, 2009).
Stability of the substrate appears to be critical to the Appalachian elktoe, and the
species is seldom found in stream reaches dominated by silt or shifting sand.

With the exception of the Nolichucky River basin and the Tuckasegee
populations, all of the other populations were generally considered to be small in
numbers and/or restricted to short reaches of isolated streams. The Little
Tennessee River population was once considered the stronghold for the species;
however, densities have declined by over 90 percent in the river since 2004, and
the species is now very rare throughout most of the occupied reach. The cause of
this decline remains uncertain (NCWRC, unpublished data, 2014). The other
populations of the Appalachian elktoe currently appear to be comprised of
scattered individuals that are restricted to very short stream reaches, and their
viability is questionable (Service 2009). The Cheoah River, Pigeon River, Little
River, Mills River and French Broad River populations are restricted to scattered
areas of suitable habitat in stream reaches of approximately 5.8 kilometers (km)
(3.60 river miles [RM]), 22.6 km (14.04 RM), 17.8 km (11.1 RM), 3.2 km

(2.0 RM), and 28 km (17.4 RM), respectively, making them vulnerable to
extirpation from a single catastrophic event such as a major chemical spill
(Service 2009).

. Threats to the Species

The decline of the Appalachian elktoe throughout its historic range has been
attributed to a variety of factors, including sedimentation, point- and
nonpoint-source pollution, and habitat modification (impoundments,
channelization, etc.). The low numbers of individuals and the restricted range of
most of the surviving populations make them extremely vulnerable to extirpation
from a single catastrophic event or activity. Catastrophic events may consist of
natural events, such as flooding or drought, as well as human-influenced events,
such as toxic spills associated with highways or railroads.

The Little Tennessee River basin, and most of western North Carolina,
experienced catastrophic flooding in late summer 2004 as a result of Tropical
Storms Francis, Ivan, and Jeanne. Numerous dead mussels, including the
Appalachian elktoe, were observed in overwash areas along the Little Tennessee
River after the flood events. Additionally, surveys conducted in the Little
Tennessee River after the flooding yielded noticeably lower catch per unit effort
of live mussels, including the Appalachian elktoe, compared to past survey efforts
in this section of the river (Service 2009). As discussed above, since 2004 the
population in the Little Tennessee River has declined dramatically.

11



Siltation resulting from improper erosion control of various types of land usage,
including agricultural, forestry, and development, has been recognized as a major
contributing factor to the degradation of mussel populations (Service 1996).
Siltation has been documented to be extremely detrimental to mussel populations;
it degrades substrate and water quality, increases the potential for exposure to
other pollutants, and results in the direct smothering of mussels (Ellis 1936,
Marking and Bills 1979). Sediment accumulations of less than 1 inch have been
shown to cause high mortality in most mussel species (Ellis 1936). In
Massachusetts, a bridge construction project decimated a population of the
endangered dwarf wedgemussel (Alasmidonta heterodon) because of accelerated
sedimentation and erosion (Smith 1981). The abrasive action of sediment on
mussel shells has been shown to cause erosion of the outer shell, which allows
acids to reach and corrode underlying layers (Harman 1974).

The soils in the Little Tennessee River basin are considered to be some of the
most erodible soils in the state. The North Carolina Division of Emergency
Management (1986) identified the Little Tennessee River basin as having the
highest potential (in North Carolina) for greater than average annual erosion from
pastureland. The generally steep topography in the watershed increases the
potential for erosion. Agriculture and continuing development in the watershed
(i.e., Franklin area) has led to significant sedimentation problems within the Little
Tennessee, particularly in the stretch from the North Carolina/Georgia line to
Lake Emory. Lake Emory is rapidly filling with sediment and has sometimes
been drained to flush alluvium (Jenkins and Burkhead 1984). Large sediment
accumulations below the lake are becoming increasingly more common (Service
1996).

Sewage treatment effluent has been documented to significantly affect the
diversity and abundance of mussel fauna (Goudreau et al. 1988). Goudreau et al.
(1988) found that the recovery of mussel populations might not occur for up to

2 miles (mi) (3.2 km) below points of chlorinated sewage effluent. Most of the
water bodies where the Appalachian elktoe still exists have relatively few
point-source discharges within the watershed and are rated as having “good” to
“excellent” water quality (North Carolina Division of Water Quality [NCDWQ)]
2012a, Service 1996).

The introduction of exotic species, such as the Asian clam (Corbicula fluminea)
and zebra mussel (Dreissena polymorpha), has also been shown to pose
significant threats to native freshwater mussels. The Asian clam is now
established in most of the major river systems in the United States (Fuller and
Powell 1973). At the time of listing, the Asian clam was not known from the
stretch of the Little Tennessee River that is occupied by the Appalachian elktoe;
however, it has been observed in the Little Tennessee River in recent years and, as
mentioned earlier, may be a contributing factor to the decline of the Appalachian
elktoe population. Concern has been raised over competitive interactions for
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space, food, and oxygen between this species and native mussels, possibly at the
juvenile stages (Neves and Widlak 1987; Alderman 1997). When the
Appalachian elktoe was listed, it was speculated that due to its restricted

distribution, it “may not be able to withstand vigorous competition” (Service
1996).

Another exotic species that has the potential to adversely impact aquatic species,
including the Appalachian elktoe, is the Japanese knotweed (Fallopia japonica).
The plant is considered to be an invasive species that can reproduce from its seed
or from its long, stout rthizomes. It can tolerate a variety of conditions, such as
full shade, high temperatures, high salinity, and drought. It can be spread by
wind, water, and soil movement to an area where it quickly forms dense thickets
that exclude native vegetation and greatly alter the natural ecosystem. This
species has become established in riparian habitats throughout western North
Carolina. The species has a very shallow root system; because of this shallow
root system and its preclusion of other vegetation, areas where this species has
been established may be susceptible to erosion during flood events.

Any activities that result in acidification of the water would also pose a serious
threat to this species. Much of the geology within the Little Tennessee River
basin contains “hot rock,” usually of the Wehutty or Great Smokies formations,
which contain sulfur compounds and may release sulfuric acid when weathered
(McLarney 1990). Construction activities that disturb this type of geologic
formation could potentially result in serious adverse effects to this species.

Designated Critical Habitat

In accordance with section 4 of the Act, critical habitat for listed species consists
of:

a. The specific areas within the geographical area occupied by the species at the
time it is listed in which are found those physical or biological features
(constituent elements) that (1) are essential to the conservation of the species
and (2) may require special management considerations or protection.

b. Specific areas outside the geographical area occupied by the species at the
time it is listed in accordance with the provisions of section 4 of the Act, upon
a determination by the Secretary that such areas are “essential for the
conservation of the species.”

Critical habitat for the Appalachian elktoe has been designated in 144.3 total RM
(232.2 km) in six distinct units. Those units are as follows:

a. Encompasses approximately 24 mi (38.5 km) of the main stem of the Little
Tennessee River from the Lake Emory Dam in Franklin, Macon County,
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North Carolina, downstream to the backwaters of Fontana Reservoir in Swain
County, North Carolina.

b. Encompasses approximately 26 mi (41.6 km) of the main stem of the
Tuckasegee River, from the NC State Route 1002 Bridge in Cullowhee,
Jackson County, North Carolina, downstream to the NC 19 Bridge north of
Bryson City, Swain County, North Carolina.

c. Encompasses approximately 9.1 mi (14.6 km) of the main stem of the Cheoah
River from the Santeelah Dam, downstream to its confluence with the Little
Tennessee River in Graham County, North Carolina.

d. Encompasses approximately 4.7 mi (7.5 km) of the main stem of the Little
River (French Broad River basin) from the Cascade Lake Power Plant,
downstream to its confluence with the French Broad River in Transylvania
County, North Carolina.

e. Encompasses approximately 11.1 mi (17.8 km) of the main stem of the West
Fork Pigeon River (French Broad River basin) from the confluence with the
Little East Fork Pigeon River, downstream to the confluence with the East
Fork Pigeon River; and the main stem of the Pigeon River from the
confluence of the East Fork Pigeon River and West Fork Pigeon River,
downstream to the NC 215 crossing, south of Canton, Haywood County,
North Carolina.

f.  Encompasses approximately 3.7 mi (5.9 km) of the main stem of the North
Toe River, Yancey and Mitchell counties, North Carolina, from the
confluence with Big Crabtree Creek, downstream to the confluence of the
South Toe River; approximately 14.1 mi (22.6 km) of the main stem of the
South Toe River, Yancey County, North Carolina, from the NC State
Route 1152 crossing, downstream to its confluence with the North Toe River;
approximately 21.6 mi (34.6 km) of the main stem of the Toe River, Yancey
and Mitchell counties, North Carolina, from the confluence of the North Toe
River and South Toe River, downstream to the confluence of the Cane River;
approximately 16.5 mi (26.4 km) of the main stem of the Cane River, Yancey
County, North Carolina, from the NC State Route 1381 crossing, downstream
to its confluence with the Toe river; and approximately 13.5 mi (21.6 km) of
the main stem of the Nolichucky River from the confluence of the Toe River
and the Cane River in Yancey and Mitchell counties, North Carolina,
downstream to the US 23/19W crossing, southwest of Erwin, Unicoi County,
Tennessee.

When designating critical habitat, the Service identifies physical and biological

features (primary constituent elements) that are essential to the conservation of
the species and that may require special management considerations or protection.
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The primary constituent elements essential for the conservation of the
Appalachian elktoe are:

a. Permanent, flowing, cool, clean water;
b. Geomorphically stable stream channels and banks;
c. Pool, riffle, and run sequences within the channel;

d. Stable sand, gravel, cobble, and boulder or bedrock substrates with no more
than low amounts of fine sediment;

e. Moderate to high stream gradient;
f. Periodic natural flooding; and
g. Fish hosts, with adequate living, foraging, and spawning areas for them.

Although there are specific sites within the six units that do not contain all of the
primary constituent elements, these elements are found consistently throughout
the designated river reaches and are present at the sites containing the “healthiest”
of the occurrences (Service 2002).

B. Littlewing pearlymussel (Pegias fabula)

Status: Endangered
Family: Unionidae
Listed: September 3, 1993

1. Characteristics

The littlewing pearlymussel was described as Margaritana fabula by Lea (1838),
and was later placed in a new genus--Pegias--by Simpson (1900). The littlewing
pearlymussel is a small mussel, having the anterior portion of its shell evenly
rounded and semicircular. The periostricum is usually eroded, giving the shell a
chalky or ashy-white appearance. If the periostricum is present, it is light green or
yellowish-brown with dark rays on the anterior surface that vary in width. It has
well-developed, but incomplete, hinge teeth; the lateral teeth are either vestigial or
completely lacking (Service 1989).

Little is known about the reproductive biology of the littlewing pearlymussel;
however, nearly all freshwater mussel species have similar reproductive
strategies, which involves a larval stage (glochidium) that becomes a temporary
obligatory parasite on a fish. Many mussel species have specific fish hosts that
must be present to complete their life cycle. Based upon laboratory infestation
experiments, Layzer and Anderson (1992) identified the greenside darter
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(Etheostoma blennioides) and the emerald darter (E. baileyi) as the potential fish
hosts for the littlewing pearlymussel. Neves (1991) suggests the banded sculpin
(Cottus carolinae) and redline darter (Etheostoma rufilineatum) as potential hosts
based on field observations of habitat preferences of these species. Pennak (1989)
should be consulted for a general overview of freshwater mussel reproductive
biology.

. Distribution and Habitat Requirements

The littlewing pearlymussel was historically widespread but uncommon in
tributaries of the Tennessee and Cumberland River basins in Alabama, Kentucky,
North Carolina, Tennessee, and Virginia. At the time of listing, the littlewing
pearlymussel was believed to have been extirpated from all but 6 of the

24 historically known stream reaches. Prior to its discovery in the Little
Tennessee River in 1990, the littlewing pearlymussel was known from only one
site in North Carolina--the Valley River in Cherokee County--which is believed to
have been extirpated (Service 1989). The littlewing pearlymussel inhabits

small- to medium-sized streams with low turbidity, cool water, and a high to
moderate gradient (Parmalee and Bogan 1998, Service 1989). The littlewing
pearlymussel can be found buried in gravel, beneath boulders and slabrock, lying
on top of the substratum in riffles, and partly buried or on the surface of the
substratum in the transition zone between long pools and riffles. It has been
suggested that the best times to find this mussel are in late spring and in the late

fall, when they are on top or partly buried in the substratum during spawning
(Ahlstedt 1986).

When the recovery plan was completed in 1989, the only viable populations
known to exist occurred in the Big South Fork Cumberland River in Kentucky
and Tennessee and in Horselick Creek in Kentucky. Currently, only the Big
South Fork Cumberland River population remains (Service 2013). Except for the
Big South Fork Cumberland River population, other populations are thought to be
extremely small in size and, in some instances, likely represented by a small
number of individuals. Extant populations persist in the Big South Fork
Cumberland River, Rockcastle River, Cane Creek, Clinch River, North Fork
Holston River, and Little Tennessee River watersheds (Service 2013).

In the Little Tennessee River in North Carolina, two littlewing pearlymussel
males were found in Swain County, North Carolina, in 2005; however, this is not
considered a viable population (Service 2013). Reasons for the decline of this
species and other species of the genus Anodontoides in this stream remain
unknown. Other mussel species are not impacted to the level of Anodontoides
species and the littlewing pearlymussel. Survey efforts since 2005 have failed to
reveal causes of this decline; however, there have been increases in development
(e.g., subdivisions), gem mining, and the presence of the Asian clam in recent
years (Service 2013).

16



The littlewing pearlymussel is found in the Upper Little Tennessee River from
Dean Island to the confluence with Painter Branch, an area of about 250 acres. It
occurs approximately 2.5 mi downstream of Bridge 172.

3. Threats to the Species

Due to similar habitat requirements and life history, threats to this species are
identical to those mentioned previously for the Appalachian elktoe.

4. Designated Critical Habitat
There is no critical habitat for the littlewing pearlymussel.
C. Spotfin chub (Erimonax monachus)

Status: Threatened
Family: Unionidae
Listed: October 11, 1977

1. Characteristics

The spotfin chub was first described by Cope (1868) from the North Fork Holston
River in Smyth County, Virginia. This small (maximum size 92 mm) cyprinid
(minnow) is described as having a slightly compressed, elongate body with a
color pattern of olive green above the lateral line and silver on the lower sides,
bordered mid-dorsally and dorso-latereally by gold and green stripes (Jenkins and
Burkhead 1984). The spotfin chub’s common name is derived from the
distinctive, prominent black spot on the lower part of the caudal fin. This species
has also been referred to as the turquoise shiner due to the brilliant metallic blue
color above the lateral line in nuptial (breeding) males (Service 1983).

Jenkins and Burkhead (1984) suggested that the spotfin chub might exhibit
fractional spawning behavior. McLarney (1990) observed periods of breeding
activity in early June (4-9) and early August (6-15), with intense feeding periods
between spawns, thus supporting the fractional spawning hypothesis. Spawning
takes place over bare bedrock substrate with crevices, with the eggs being
deposited in the crevices (crevice spawner). Immature aquatic insects (mostly
chironomids and simulids) are the major food items for this species. It is
considered to be a “sight feeder” that selects its prey off of clean substrates.

2. Distribution and Habitat Requirements
The spotfin chub is endemic to the Tennessee River drainage in Alabama,
Georgia, North Carolina, Tennessee, and Virginia. The historic range of this

species encompassed twelve tributary systems in four physiographic provinces:
Blue Ridge (French Broad River and Little Tennessee River systems); Ridge and
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Valley (Clinch River, Powell River, Holston River [North and South Forks] and
Chickamauga Creek systems); Cumberland Plateau (Emory River and Whites
Creek systems); and Interior Low Plateau (Shoal Creek, Little Bear Creek, and
Duck River systems). Presently it is known to survive in only four isolated
tributary systems (Duck River, Little Tennessee River, Emory River, and North
Fork Holston River) (Service 1983).

Habitat for the spotfin chub has been described as moderate to large streams,
15-70 m (49-230 ft) in width. These streams should have clear water, cool to
warm temperatures, and pools alternating with riffles. Specimens of this species
have been taken from a variety of substrates but rarely from significantly silted
substrates. McLarney (1990) categorized their habitat utilization throughout the
year. During the spawning season they occur over clean bedrock. They
overwinter in pockets and/or deep pools, emerging in May, when they move to
spawning sites, with possible “staging areas” over clean gravel and rubble. The
pH of the water has been suggested as a limiting factor in the distribution of this
species as the presence of alkaline bedrock may be necessary for the development
of fertilized eggs (Alderman 1987, McLarney 1990).

The spotfin chub is found in the Upper Little Tennessee River, from Lake Emory
to above US 19, covering an area of about 600 acres, including Bridge No. 172.
Much of the area occupied by the spotfin chub in the Little Tennessee River flows
through part of the Nantahala National Forest.

. Threats to the Species

Many of the same factors that have been attributed to the decline of freshwater
mussels have contributed to the decline of the spotfin chub as well. Jenkins and
Burkhead (1984) and Service (1983) cite impoundments, channelization,
pollution, turbidity, and/or siltation as likely factors that resulted in a decline of
the species. Over-collection has also been suggested to be a factor, as massive
application of ichthyocide wiped out the entire Abrams Creek population, and
seining efforts in the North Fork Holston River sharply depleted populations
(Service 1983). The recovery plan for this species lists all of the factors that have

contributed to declines in each of the historically known populations (Service
1983).

Due to its behavioral characteristics, such as being a “sight feeder” and “crevice
spawner,” this species is intrinsically vulnerable to turbidity and siltation.
Burkhead and Jelks (1998) studied the effects of suspended sediment on the
reproductive success of another crevice-spawning minnow, the tri-colored shiner
(Cyprinella trichroistia). They concluded that persistent levels or pulses of
suspended sediment during the reproduction season are major factors that
contribute to the imperilment of some crevice-spawning species.
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As described earlier, this species spawns over bare bedrock and was not observed
in habitats where the substrate was encrusted by riverweed (Podostemon spp.).
The presence of a riparian canopy may be necessary for the maintenance of
spawning habitat, as the clearing of streamside vegetation would permit riverweed
to grow in previously shaded areas (McLarney 1990).

Designated Critical Habitat
Critical habitat for the spotfin chub has been designated in four distinct units:

a. In North Carolina, Macon and Swain counties. The Little Tennessee River,
main channel from the backwaters of Fontana Lake, upstream to the North
Carolina/Georgia state line.

b. In Tennessee, Cumberland, Fentress, and Morgan counties. The Emory and
Obed Rivers and Clear and Daddy’s Creek in Morgan County. Clear Creek in
Fentress County. The Obed River, upstream to US Interstate Highway 40;
Clear Creek, upstream to US Interstate Highway 40; and Daddy’s Creek,
upstream to US Highway 127, all in Cumberland County.

c. In Tennessee, Hawkins and Sullivan counties. North Fork Holston River,
main channel, upstream from junction with the South Fork Holston River to
the Tennessee/Virginia state line.

d. In Virginia, Scott and Washington counties. The North Fork Holston River,
main channel from the Virginia/Tennessee state line, upstream through Scott
and Washington Counties.

Constituent elements of the critical habitat were not identified; however, the
Service considers clear water over gravel, boulders, and bedrock in large creeks
and medium-sized rivers having moderate current as appropriate habitat
(http://www.fws.gov/asheville/htmls/listedspecies/spotfin_chub. html).

ENVIRONMENTAL BASELINE

Under section 7(a)(2) of the Act, when considering the “effects of the action” on
federally listed species, we are required to take into consideration the environmental
baseline. The environmental baseline includes past and ongoing natural factors and the
past and present effects of all federal, state, or private actions and other activities in the
action area (50 CFR 402.02), including federal actions in the area that have already
undergone section 7 consultation, and the effects of state or private actions that are
contemporaneous with the consultation in process. The environmental baseline for this
Opinion considers all projects approved prior to the initiation of formal consultation.
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A. Little Tennessee River Watershed

The Little Tennessee River is one of seventeen river basins located in North Carolina.
It drains six counties in southwestern North Carolina: Swain, Macon, Clay, Graham,
Cherokee, and Jackson. The headwaters of the Little Tennessee River are in Rabun
County, Georgia, flowing for 7 mi before entering North Carolina. The river is
within the Blue Ridge physiographic province of the Appalachian Mountains and is
part of the Tennessee/Ohio/Mississippi River system. In North Carolina, the river
basin covers 1,800 square mi (mi®), with more than 2,500 stream mi and 18,000 acres
of lakes and reservoirs.

B. Survey Information

While the presence of the Appalachian elktoe, littlewing pearlymussel, and spotfin
chub in the Little Tennessee River and the project’s direct impact area were fairly
well-documented, additional survey efforts were performed as part of the section 7
consultation process.

On September 10 and 11, 2012, Catena personnel (Tim Savidge, Tom Dickinson, and
Nancy Scott) visited the project site. Surveys performed included quantitative
cross-river transect mussel surveys and timed, semi-quantitative mussel surveys
within the proposed causeway locations. Weather conditions were relatively sunny
and the river was running clear.

For the cross-river transect surveys, two 1-m-wide (3.28 ft) cross-river transects were
spaced evenly apart within the 30-ft-wide area where the new bridge will be located.
Each transect was divided into three sections of equal length (right descending bank,
center, and left descending bank). Mussel surveys were conducted using
mask/snorkel and/or glass bottom view buckets (bathyscopes) along the transect lines.
Mussels within each transect were collected, identified, and returned to the location
where they were found. The number of mussels within each transect was recorded as
the surveyors progressed along the transect lines. Within the areas surveyed, the
wavy-rayed lampmussel (Lampsilis fasciola) was fairly common, with 63 individuals
recorded. Less common mussels encountered were the rainbow mussel (Villosa iris,
two found), spike mussel (Elliptio dilatata, one found), and Tennessee clubshell
(Pleurobema oviforme, one found). During the survey, two relict shells of the
Appalachian elktoe were recorded within the survey area. Although neither the
Appalachian elktoe nor the littlewing pearlymussel were found during the survey,
they could be present in the project footprint in low numbers.

C. Status of the Species Within the Direct Impact Area and the Action Area
For the analysis of this proposed action, we have broken the action area into a smaller

area where construction activities are likely to have direct effects and more immediate
indirect effects, defined as the direct impact area. A larger action area is defined by
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the critical habitat units for the Appalachian elktoe and spotfin chub, where longer
duration indirect effects and cumulative effects may materialize.

The habitat quality within the direct impact area is of high quality for all three listed
species. The Appalachian elktoe was abundant at this site in the recent past; however,
as previously mentioned, an unknown stressor has caused a large decline in the
Appalachian elktoe within this population and is now below detectable numbers at
this site. This species has been found sporadically at other sites that showed a similar
decline; thus, we cannot discount the possibility that the Appalachian elktoe is still
present within the direct impact area. Within the greater action area, which includes
most of the main stem of the Little Tennessee River, the species is greatly reduced
from historical population densities but can still be reliably found at certain sites in
the river. Of particular note is a short stretch of river immediately downstream of
Emory Dam, where the Appalachian elktoe is relatively abundant though still fewer
than were found at this site before the population decline. The drastically reduced
population in this basin makes the Appalachian elktoe vulnerable to extirpation from
single events and would indicate that the status of this species is moderately to greatly
imperiled.

Habitat quality is likewise suitable for the littlewing pearlymussel; however, this
species has not been observed in the Little Tennessee River since 2005, and it is
unknown what population of this species might still be present in this system. The
dramatic decline of this species over its entire range may indicate that it is particularly
sensitive to a yet unknown stressor. The available data suggests that this species is
either critically imperiled or extirpated from the Little Tennessee River. Due to the
extremely low numbers of this species, it is unlikely that there are any littlewing
pearlymussels within the direct impact area.

The spotfin chub is a mobile species that utilizes several different habitats during
different parts of its life cycle. Within the direct impact area, the habitat is suitable
for foraging spotfin chubs and may have some areas that are suitable for spawning.
The population of the spotfin chub in the Little Tennessee River has natural
fluctuation from year to year based primarily on weather patterns, but the long-term
trend for this species is that the population is large and stable and does not appear to
be limited by available habitat. The spotfin chub is likely to be present within the
direct impact area at various times during construction.

. Physical Characteristics and Land Use

The proposed direct impact area is within the Upper Little Tennessee River Subbasin
(Hydrologic Unit Code 06010202), an area of about 790 mi’, containing the
municipalities of Franklin and Highlands. Within the subbasin, the land use as of
2011 was 86 percent forested, 6 percent developed, 4 percent agriculture, 2 percent
open water, and 2 percent scrub (National Land Cover Dataset 2011). Much of the
watershed is located in either the Nantahala National Forest or the Great Smoky
Mountains National Park, which accounts for the large amount of forested land cover.
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The area’s population in 2000 was 33,168 and in 2010 had grown to 37,924 (a more
than 14-percent increase) (NCDWQ 2012a).

. Water Quality

The State of North Carolina assigns a best usage classification to all waters of North
Carolina. These classifications provide a level of water quality protection to ensure
that the designated usage of that water body is maintained. The minimum designation
of Class C waters is defined as waters that are suitable for aquatic life propagation
and survival, fishing, wildlife, secondary recreation, and agriculture. Class C imposes
a minimum standard of protection for all waters of North Carolina. Class B waters
protect all Class C uses and, in addition, protect primary recreation activities:
swimming, skin diving, water skiing, and similar uses involving human body contact
with water NCDWQ 2011).

The Little Tennessee River is classified as Class C waters from the North
Carolina/Georgia state line to a point just upstream of the mouth of Iotla Creek,

6.5 mi upstream from Bridge 172. From the mouth of Iotla Creek to the Nantahala
arm of Fontana Lake, the Little Tennessee River is classified as Class B waters.
Therefore, the proposed direct impact area contains streams classified as both Class B
and Class C waters NCDWQ 2012a). The two tributaries feeding into the Little
Tennessee River closest to Bridge 172--Bradley Creek and Lakey Creek--are
classified as Trout Waters, a classification intended to protect fresh water for natural
trout propagation and survival of stocked trout on a year-round basis. There are no
High Quality Waters (HQWs), Outstanding Resource Waters, or Water Supply
supplemental classifications within the Local Watershed Planning area (Ecosystem
Enhancement Program [EEP] 2009).

There are benthic- and fish-monitoring locations close to the proposed direct impact
area on tributaries of the Little Tennessee River. These stations (GB31, GB232, and
GB208) have received ratings of “Excellent” in terms of macroinvertebrate sampling.
[t should be noted, however, that stations upstream of the proposed direct impact area
on the main stem of the Little Tennessee River (GB35) and on tributaries of the Little
Tennessee River (GF15, GB33) received ratings of “Good” for fish communities and
macroinvertebrate sampling (NCDWQ 2012a). This difference of ratings from
tributaries to the main stem can be expected in a rural setting that is downstream of a
municipality (i.e., Town of Franklin).

A station (G2000000) exists in the NCDWR’s Ambient Monitoring System, upstream
of the proposed direct impact area near NC 28 and the convergence of lotla Creek
with the Little Tennessee River. The monitoring of ambient water conditions has
been conducted there since 1968 and includes parameters such as pH, dissolved
oxygen, fecal coliform bacteria, and turbidity. The 2012 NCDWQ Little Tennessee
River Basin Plan summarizes the water-quality data at this site from the year 2000 to
2010. During this 11-year period, pH fell below 6 standard units four times, two of
which occurred in 2007, a year when only six samples were collected. Dissolved
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oxygen levels over that same time period did not fall below the 4 milligrams per liter
(mg/L) instantaneous standard for Class C waters or below the 6 mg/L standard for
trout waters. Fecal coliform counts exceeded the standard in greater than 10 percent
of the samples during the 11-year period, indicating occasional contamination of the
stream by animal or human waste. Turbidity measurements exceeded the standard
(50 Nephelometric Turbidity Units) in less than 10 percent of the samples over the
11-year period NCDWQ 2012a). Overall, these monitoring efforts suggest relatively
high water quality with occasional elevated pollutant levels. The limited level of
elevated pollutants can be expected given the location of the site downstream of an
urban area (i.e., Town of Franklin).

Downstream of Lake Emory, water quality and habitat improves significantly. This
section of river is noted as one of the healthiest major rivers in the Blue Ridge region
and supports a nearly complete biological community, including sensitive species
such as the spotfin chub, sicklefin redhorse, olive darter (Percina squamata),
slippershell mussel (4lasmidonta viridis), and Appalachian elktoe. The limited
capacity of Lake Emory to trap sediment, combined with possible organic and metal
contaminants attached to sediments both trapped within the lake’s sediment and those
sediments moving through the impoundment, is a concern to protecting downstream
conditions. Investigations by the U.S. Geological Survey (USGS) and Western
Carolina University (as reported in the EEP’s Watershed Plan) indicate metals
(cadmium, copper, nickel, zinc, and lead) and organic pollutants are present in legacy
sediments in Lake Emory and the Little Tennessee River. These contaminants may
negatively impact aquatic biota, especially those associated with bottom substrates,
such as mussels.

The heavy sediment in Lake Emory and increasing loads in the downstream reach
demonstrate the need for strong sediment- and erosion-control measures, wetland
restoration, and streambank stabilization throughout the entire watershed. Macon
County has adopted a Soil Erosion and Sedimentation Control Ordinance that should
help reduce erosion problems originating from certain new land-disturbing activities.
Additional research indicates that there has been a >90-percent decline in the
abundance of the Appalachian elktoe and slippershell mussels in the Little Tennessee
River between Franklin Dam and the backwaters of Fontana Reservoir since 2005.
This reach of the Little Tennessee River formerly supported the strongest populations
of both species; however, the slippershell has now dropped below detection at
multiple monitoring sites, and the Appalachian elktoe has become rare. Research into
causes of this decline is ongoing by North Carolina State University and USGS. No
single definitive causal factor has been identified to date, but increased sedimentation,
elevated levels of manganese, and an explosion of a recently established population

of the exotic Asian clam have been observed and may be contributing factors (Service
2009, NCDWQ 2012a).
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F. Impaired 303(d) Listing

As mandated in section 303(d) of the Clean Water Act of 1977 (CWA), states,
territories, and authorized tribes are required to develop lists of impaired waters,
which are defined as water bodies that do not meet water-quality standards that states,
territories, and authorized tribes have set, even after the minimum required levels of
pollution-control technology have been installed on point sources of pollution. These

water-quality standards include designated uses, numeric and narrative criteria, and
anti-degradation requirements as defined in 40 CFR 131. Failure to meet these
standards may be due to an individual pollutant, multiple pollutants, or unknown
causes of impairment originating from point and nonpoint sources and/or atmospheric
deposition. The law requires that these jurisdictions establish priority rankings of
waters on the list and develop Total Maximum Daily Load (TMDL) limits of
identified pollutants for impaired waters.

Under current conditions, several streams upstream of Bridge No. 172 are listed as
impaired, including Iotla Creek, Rocky Branch, Caler Fork, and Bradley Creek.
These streams are on North Carolina’s section 303(d) Category 5 list of impaired
streams. Category 5 waters are those impaired for one or more designated uses by a
pollutant(s) and require a TMDL for the pollutant(s). So, while the main stem of the
Little Tennessee River is not impaired, several streams that flow into the Little
Tennessee River are impaired (see Table 1 below). These impairments are due to the
ecological/biological integrity of the fish community and fecal coliform (NCDWQ
2012b). These streams are also listed on the 2014 draft 303(d) list (NCDWR 2014).

Table 1 — Little Tennessee River Impaired Streams 2012.

AU* Reason for
Stream Number | Length/Area Rating Parameter (Year) . Use
Ecological/Biological .
* 3k -

Caler Fork Creek 2-29-4 4'?\4121\2; Biocl PO.(; " Integrity, Fish A?Jlil?tlc
(060102020402) OCAsSTICation | community (2012) ©
Rocky Branch . Standard T o
(060102020401) 2-26 2.3 FW Miles Violation Fecal Coliform (2012) | Recreation
Iotla Creek . Standard . .
(060102020401) 2-27 5.5 FW Miles T Fecal Coliform (2012) | Recreation
Iotla Branch . Standard . .
(060102020401) 2-27-1 | 2.4 FW Miles Violation Fecal Coliform (2012) | Recreation
Bradley Creek . Standard o Aquatic
(060102020404) 2-33 3.7 FW Miles Vislation Fecal Coliform (2012) Life

*AU — Assessment Unit
*REW Miles — Freshwater Miles

G. Point-source Pollution

Point-source discharge is defined as discharge that enters surface waters through a
pipe, ditch, or other well-defined point of discharge. These include municipal (city
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and county) and industrial wastewater treatment facilities, small domestic discharging
treatment systems (schools, commercial offices, subdivisions, and individual
residents), and stormwater systems from large urban areas and industrial sites. The
primary substances and compounds associated with point-source discharge include
nutrients, oxygen-demanding wastes, and toxic substances such as chlorine,
ammonia, and metals.

Under section 301 of the CWA, the discharge of pollutants into surface waters is
prohibited without a permit from the Environmental Protection Agency (EPA).
Section 402 of the CWA establishes the National Pollutant Discharge Elimination
System (NPDES) permitting program, which delegates permitting authority to
qualifying states. In North Carolina, the NCDWR of the North Carolina Department
of Environment and Natural Resources (NCDENR) is responsible for the permitting
and enforcement of the NPDES program. The facilities listed in Table 2 below have
been issued discharge permits for the Little Tennessee River watershed in North
Carolina (NCDWQ 2012b), the closest of which, the Town of Franklin’s wastewater
treatment plant (WWTP), is more than 5 mi upstream of the direct impact area.

The Town of Franklin’s WWTP is the only major facility that discharges directly into
the Upper Little Tennessee River and is the only facility with limit violations since
2007, exceeding biochemical oxygen demand and total suspended solids limits. As of
the 2012 River Basin Plan (NCDWQ 2012a), the facility was in the process of
upgrading portions of its treatment works. In February 2013, the facility received a
new aerobic digester.

Table 2 — NPDES Permitted Discharges in Little Tennessee River Basin

Permit # Facility Type | Flow Waterbody
(GD)
NC0021547 Town of Franklin WWTP Major | 1,650,000 | Little Tennessee River
NC0067326 Cullasaja School WWTP Minor | 3,000 Cullasaja River
NC0060844 Laurel Hills WWTP Minor | 9,000 Unnamed tributary, Little
Tennessee River
NC0070394 Willowbrook Park WWTP Minor | 24,600 Coweeta Creek
NC0032778 4™ Street WWTP Minor | Not Big Creek
limited
NC0021407 HighlandsWWTP Major | 1,500,000 | Cullasaja River
NC0036692 Skyline Lodge & Village Minor | 10,000 Big Creek
WWTP
NC0059552 Highlands Falls WWTP Minor | 3,000 Unnamed tributary, Cullasaja
River
NCO0075612 Wildcat Cliffs Country Club Minor | 50,000 Unnamed tributary, Cullasaja
WWTP River
NC0051381 Highlands Falls Country Club Minor | 135,000 Saltrock Branch
WWTP

GD — gallons per day. Major discharge =>1 million gallons per day (MGD). Minor discharge <1 MGD.

23




IV.

H. Nonpoint-source Pollution

Nonpoint-source pollution refers to runoff that enters surface waters through
stormwater or snowmelt. There are many types of land-use activities that are sources
of nonpoint-source pollution, including land development, construction activity,
animal waste disposal, mining, agriculture, and forestry operations as well as
impervious surfaces, such as roadways and parking lots. Various nonpoint-source-
pollution management programs have been developed by a number of agencies to
control specific types of nonpoint-source pollution (e.g., forestry, pesticide, urban,
construction-related, etc.). The NCDOT has been granted authority to administer its
own sedimentation and erosion-control program by the Sedimentation Control
Commission and NCDENR. Prior to construction, the Sedimentation Pollution
Control Act of 1973 requires the submission and approval of erosion-control plans on
all projects that disturb 1 acre or more. On-site inspections by the North Carolina
Division of Land Quality are conducted to determine compliance with the plan and to
evaluate the effectiveness of the best management practices (BMPs). The NCDOT,
in cooperation with the NCDWR, has developed a sedimentation-control program for
highway projects that adopts formal BMPs for the protection of surface waters.
Additional erosion-control measures, as outlined in Design Standards in Sensitive
Watersheds (NCAC T15A:04B .0024), are implemented by the NCDOT for projects
within WS-I or WS-II water supply watersheds, critical areas, waters designated for
shellfish harvest, or any waters designated by the NCDWR as HQWs. When crossing
an aquatic resource containing a federally listed species, the NCDOT has committed
to implementing erosion-control guidelines that go beyond both the standard BMPs
and the Design Standards in Sensitive Watersheds, regardless of the NCDWR
classification. These areas are designated as “Environmentally Sensitive Areas” on
the erosion-control plan.

EFFECTS OF THE ACTION

Under section 7(a)(2) of the Act, “effects of the action” refers to the direct and indirect
effects of an action on the species or critical habitat, together with the effects of other
activities that are interrelated or interdependent with that action. The federal agency is
responsible for analyzing these effects. The effects of the proposed action are added to
the environmental baseline to determine the future baseline, which serves as the basis for
the determination in this Opinion. Should the effects of the federal action result in a
situation that would jeopardize the continued existence of the species, we may propose
reasonable and prudent alternatives that the federal agency can take to avoid a violation
of section 7(a)(2). The discussion that follows is our evaluation of the anticipated direct,
indirect and cumulative effects of implementing the proposed action. Direct effects are
actions that may result in immediate effects to the species or its critical habitat, including
the construction of temporary causeways, land-clearing, potential toxic spills, and
erosion. All of these activities have the potential to kill or injure the species under
consideration, either by injuring them, poisoning them, or causing their habitat to be
altered. Indirect effects are those caused by the proposed action that occur later in time
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but that are still reasonably certain to occur. Cumulative effects are those effects of
future state or private activities, not involving federal activities, which are reasonably
certain to occur within the action area of the proposed federal action (50 CFR 402.02).

A. Factors to be Considered

Proximity of the Action - Based on recent surveys within the action area conducted
by the Catena Group, NCWRC, and Service, it appears that the Appalachian elktoe
and littlewing pearlymussel are below a detectable threshold within the direct impact
area. The Appalachian elktoe has been demonstrated to still be present at sites near
the direct impact area at low density; as such, the probability that the Appalachian
elktoe occurs within the direct impact area is relatively higher than that of the
littlewing pearlymussel due to its much lower density. The spotfin chub is present
throughout this section of the Little Tennessee River and is likely to be present within
the direct impact area. The proposed action is within the Appalachian elktoe and
spotfin chub’s critical habitat and will be directly disturbed by the proposed action.

Nature of the Effect - In-stream habitat will be affected permanently by the
construction of two additional piers within the river channel. Suitable in-stream
habitat at the project site will also be affected for the duration of the construction and
likely for some period after project completion. Portions of the habitat may be
impacted permanently by the construction and use of the temporary causeways and by
hydraulic alteration caused by the additional piers. A small portion of the riparian
area at both sites may be cleared for equipment access and could result in temporary
increases in water temperature at each location until reforestation can occur. An
increase in access for large construction vehicles to cross the river may have
cumulative effects that include increased development of the watershed in an area that
was previously not accessible for some types of construction.

Disturbance Duration, Frequency, and Intensity - Disturbance to the riverbed will
occur over an approximately 1-year period during the installation of causeways,
construction of bridge foundations, and extended use of causeways as a crane
platform. Effects to the riverbed from causeway construction, use, and removal may
have a long duration effect on the habitat suitability. It is largely unknown how much
compaction and disturbance due to mechanical removal will alter the substrate under
the causeway. Due to the gravelly nature of the substrate at the site, we estimate that
it may take a few years for the habitat to recover from this disturbance but believe the
effect may compare to a moderate flood event in intensity. However, disturbance to
the river’s flow pattern due to the additional piers will exist throughout the life of the
bridge and may cause the conversion of suitable habitat to unsuitable scoured habitat,
which may be considered a permanent effect. Riparian vegetation removal will be
conducted and stabilized through erosion-control measures and a combination of
hardened slope protection or immediate seeding and mulching. Stabilization with
rock may lead to permanent alteration of the local temperature due to a combination
of the loss of riparian shade and the heating of impervious surfaces.
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B. Analyses of Effects of the Action
1. Appalachian elktoe.
a. Potential Beneficial Effects

The NCDOT and FHWA have committed to participating in a partnership
with the Service and NCWRC to propagate and restore the Appalachian elktoe
in the Little Tennessee River. As discussed previously, this species has
experienced declines within the Little Tennessee River, and the present
population may be below a critical level for long-term survival. Population
augmentation in this river may have large population-level benefits.

b. Direct Effects

Potential direct effects to mussel species associated with transportation
projects include: substrate disturbance/loss, siltation, alteration of flows, and
introduction of toxic compounds. Under normal conditions, the replacement
of a bridge over a stream is a relatively minor disturbance to the stream
habitat; however, construction activities do invariably have some adverse
effects on the aquatic habitat by increasing the amount of erosion, siltation,
and chemical pollution to the impacted waters. The above-mentioned
conservation measures will be incorporated by the NCDOT in order to
avoid/minimize effects to the Little Tennessee River. Strict implementation
of these measures will reduce the chance that the effects will be detrimental to
the Appalachian elktoe.

During the most recent surveys, no Appalachian elktoe individuals were
observed in the direct impact area of the proposed bridge replacement;
however, prior to 2004, the species was common in the Little Tennessee River
from Lake Emory downstream to Fontana Lake. The current known presence
of individuals upstream of the project area may increase the chances of
individuals’ inhabiting the project area during construction. Therefore, it
should be assumed that the Appalachian elktoe is continually present at the
site. As individual Appalachian elktoe mussels may occur within the
construction footprint of the replacement structure as well as the causeways
required for construction, these losses could occur within the construction
footprint and extend downstream 80 m and upstream 20 m. The 100-m area
of anticipated loss around the construction footprint is consistent with salvage
efforts to relocate mussels at construction sites in North Carolina as well as
other states. Potential effects to individual mussels that occur beyond 80 m
downstream and 20 m upstream are not anticipated to be significant enough to
warrant moving mussels beyond these points.

The potential loss of individual Appalachian elktoe mussels at this site would
normally not be expected to adversely impact the overall population within
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the Little Tennessee River; however, given the severe decline of this
population within the last decade, each individual mussel has increased
importance. The construction of the new bridge will result in the placement of
permanent and temporary fill into the Little Tennessee River. The following
direct effects to the river are anticipated as a result of construction, though
these numbers may change slightly in the final design:

e Permanent fill (piers) — 45 square ft (f}) (4.2 m?).

e Temporary fill (rock causeways to construct piers) - 8,276.4 ft?
(768.9 m?). .

Although effects to the streambed from the causeways are temporary, they
have the potential to have long-term effects on mussel recruitment in the area
of compaction. Substrate compaction from this type of temporary fill may
occur, possibly creating unsuitable habitat for mussels.

The detrimental effects of siltation on aquatic species have been discussed
earlier. Suspended solids, sedimentation, and turbidity result in reduced
biodiversity as well as a decline in productivity at all trophic levels (Gilbert
1989). Because of the topography and the erodible nature of the soils in the
project area, project construction has the potential to result in sedimentation in
the Little Tennessee River. To eliminate/minimize the potential for
sedimentation, the NCDOT has developed specific erosion-control measures
for this project designed to protect environmentally sensitive areas. Although
there are no practical erosion-control measures that can totally eliminate the
chance for sedimentation from a project site, if the erosion-control plans are
properly incorporated into project construction and strictly adhered to, adverse
effects to the aquatic habitat of the Little Tennessee River from erosion and
sedimentation should be negligible.

Geomorphically stable stream channels and banks are a primary constituent
element essential for the survival and conservation of the Appalachian elktoe.
Stream-channel instability can directly result from bridge construction.
Natural stream stability is achieved when the stream exhibits a stable
dimension, pattern, and profile such that, over time, the channel features are
maintained and the channel neither aggrades nor degrades. Channel
instability occurs when scour results in degradation or when sediment
deposition leads to aggradation (Rosgen 1996). The placement of fill into
streams, such as with bridge piers and causeways, can alter the normal flow
pattern of a water body by reducing flow velocities upstream thus increasing
sedimentation and flow velocities downstream, resulting in scour and erosion.

The temporary construction causeway used for this project was designed to

result in the least amount of fill into the river as practical. The placement of
causeways in the river will also constrict flows, thus creating higher velocities
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downstream. Causeway construction will be phased to limit the amount of
causeway in the river at any one time, and at no time will the causeway extend
the entire width of the river. At the narrowest point, 50 percent of the river
channel width will remain open. As depicted in the permit drawings
(Appendix C), there will be 0.19 acre of temporary effects due to two
causeways, each approximately the same size on either side of the river. The
presence of bedrock in the Little Tennessee River limits the potential for
significant scour of the riverbed to occur. The effects of increased velocities
on channel stability are expected to be minimal and temporary, reverting to
near normal conditions after the causeways are removed.

Numerous pollutants have been identified in highway runoff, including
various metals (lead, zinc, iron, etc.), sediment, pesticides, deicing salts,
nutrients (nitrogen, phosphorus), and petroleum hydrocarbons (Yousef et al.
1985; Gupta, et al. 1981). The sources of these runoff constituents range from
construction and maintenance activities to daily vehicular use. Hoffman et al.
(1984) concluded that highway runoff can contribute up to 80 percent of the
total pollutant loadings to receiving water bodies. Petroleum hydrocarbons,
polycyclic aromatic hydrocarbons, lead, and zinc were some of the pollutants
identified in this study. The new structure is not expected to increase traffic
load, so road-derived pollution is not expected to increase compared to the
existing condition. The stormwater coming off the new structure will not
directly enter the river; rather it will be directed into inlets placed just off the
end of the bridge into preformed scour holes in the floodplain, where it will be
treated via a vegetated buffer before flowing into the river. This conservation
measure should allow for some road-derived pollutants to be sequestered
within the preformed scour holes thereby reducing the pollutant load in the
river.

There will be some adverse effects as a result of leaving the existing bridge in
place for the foreseeable future as opposed to removal. The footprint of the
existing bridge will be prevented from reverting back into available habitat for
freshwater mussel species. The area is small in comparison to the size of the
river and available habitat, with the current footprint being approximately

140 ft* (less than 0.01 acre). However, based on the proposed alignment of
the new bridge and lack of scour and bank instability at the existing bridge,
there is not expected to be an increase in scour or bank instability as a result of
the existing bridge remaining in place. The proposed bridge will be set back
from the banks as far as the existing bridge. The proposed piers will be
aligned with the flow line of the existing bridge, and the existing banks and
bed do not show signs of scour or instability (Stephen Morgan, NCDOT
Hydraulics Unit, personal communication). Additionally, removal of the
existing bridge would not be without its own adverse effects, as it would
involve temporary disturbances to the riverbed.
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Lastly, “hot rock” is a concern in the mountain regions of North Carolina.
“Hot rock” is sulphidic rock with geologic mineralization that produces acidic
runoff when exposed to air and water. Though “hot rock” occurs naturally, it
becomes a problem during construction when rock is blasted, excavated, and
transported. When disturbed and exposed to the atmosphere and weathering
processes, this “hot rock” can produce damaging acid levels in leachate that
can acidify the receiving body of water. The construction of a new bridge will
require impacting rock in the channel of the Little Tennessee River. Thus,
rock that has the potential to be hot should be kept from causing acidic runoff
into the river.

According to the North Carolina Geological Survey (NCGS) map, two rock
formations underlie or are in close proximity to the project area--biotite gneiss
(Coweeta Group) and Great Smoky Group (Ocoee Supergroup) (NCGS 2007).
In order to determine the potential for acid-producing rock within the project
corridor, the NCDOT’s Geotechnical Engineering Unit has conducted
investigations of the hard rock underlying the project by taking cores at
intervals along the project corridor. These cores were analyzed by a private
laboratory (Galbraith Laboratories, Inc.) in order to determine the acid
potential of the rock, which is measured as Net Neutralization Potential
(NNP). NNP values less than negative 10 are considered as having a potential
for producing acid drainage. The results indicate an average NNP value of -
8.33. Three of the samples tested between -7.00 and -8.00 NNP, with one
sample testing at -11.26 NNP. Due to that fact that the Little Tennessee River
contains potential spawning habitat for the spotfin chub and sicklefin redhorse
and is some of the best mussel habitat in the river basin, there is the potential
for some detrimental effects to these and other aquatic species in the Little
Tennessee River as a result of disturbing these acid-producing rocks.

Construction will involve drilling four 42-in shafts. This will generate 22 tons
of pulverized material, which may be neutralized in a contained coffer area,
depending on the method of drilling, with 350 pounds of 90-percent lime
mixture (based on sample results). The shaft cores will be wasted in an area
away from streams.

If the NCDOT strictly follows special provisions of testing and monitoring
areas of known and potential “hot rock” within the project area and, in
accordance, develops an approved mitigation plan to properly counteract these
potentially damaging effects, then the potential for “hot rock” effects to the
aquatic species of the Little Tennessee River should be minimized.

The NCDOT will develop a plan for mitigating potential “hot rock” issues in
the area to ensure potential effects associated with disturbance of “hot rock”
are minimized to the fullest extent practical. This plan will be provided to the
Service for their review and approved prior to any disturbance by “hot rock”
formations.
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C.

Indirect Effects

Indirect effects are those effects that are caused by or will result from the
proposed action and are later in time but are still reasonably certain to occur
(50 CFR 402.02). These types of effects can include natural responses to the
proposed action’s direct effects or can include human-induced effects
associated with the proposed action. The indirect effects of bridge
replacement are not well known. The initial construction of a bridge is known
to cause changes in the flow of the stream and corresponding erosive
processes that can alter the adjacent habitat. Adding, removing, or altering
bents and abutments will likely cause minor local scour around the interior
bents until a state of equilibrium is reached. Scour is expected to be minor,
and equilibrium should be reached quickly due to the relatively minor
obstruction of the interior bents in the very wide (230 ft) and relatively
shallow (2 ft) river.

The existing bents have resulted in the temporary mid-river trapping of logs
and woody debris on the upstream side of the crossing, a condition that will be
exacerbated by the addition of a new bridge with an additional two bents. In
addition to the direct effects of causeway construction that were discussed
above, another concern with causeway construction is the potential for the
causeway to act as a barrier to fish migration. The disruption of fish
migrations can indirectly affect freshwater mussels if the fish that are
disturbed serve as fish hosts for the mussel species and are infested with
glochidia (juvenile mussels) at the time when their migration patterns are
disrupted. The temporary duration of the causeways and the partial width
causeway design, which ensures that at least 50 percent of the river channel
will remain open during the life of the causeways, is not expected to
permanently interfere with the normal migration of any fish species in the
Little Tennessee River. Temporary disruptions to the normal migration of
individuals of some fish species may occur while the causeway is constructed
and in place. Individual fish may be restricted or deterred from swimming
upstream of the causeways; however, these temporary disruptions to the fish
behavior are not expected to significantly affect the survival of transforming
Appalachian elktoes as there is ample habitat downstream of the causeways
for transformed mussels. Additionally, the temporary restriction of individual
fish from habitat upstream of the causeways will not impact the distribution of
the Appalachian elktoe upstream of the causeway impact area as the identified
potential fish host species that occur in the Little Tennessee River are widely
distributed throughout the river.

Project-induced changes in land use are also considered indirect effects.
These types of land-use changes are not direct consequences of the road
construction but occur as a result of modifications in access to parcels of land
and from modifications in travel time between various areas (Mulligan and
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Horowitz 1986). This project involves the replacement of an existing
structure in essentially the same location; however, the new structure will
permit much larger and heavier vehicles to cross, which could result in the
bridge being used to more effectively bring large construction equipment and
prefabricated construction elements across the river. There are other routes
available to transport these types of cargo. Presently, development pressure in
the area across the river is low to moderate, so it is unknown if the increase in
access will indirectly affect development.

One other indirect effect that roadway crossings of water bodies can have on
the aquatic environment is the potential for toxic spills once the facility is in
operation. The elimination of drop inlets with the new structure will lessen
the potential for toxic spills to enter the river at this location. Hazardous spill
catch basins are not proposed for the bridge replacement; a closed-drain
system will be used on the replacement structure.

Lastly, the existing bridge will eventually become unsafe and require removal.
The NCDOT will be responsible for removing the existing bridge and will
therefore be responsible for compliance with the Clean Water and Endangered
Species Acts for that project. This action will again require coordination with
the EPA and Service in order to further avoid negatively impacting the Little
Tennessee River and its aquatic community.

Interrelated and Interdependent Actions

An interrelated activity is an activity that is part of the proposed action and
depends on the proposed action for its justification. An interdependent
activity is an activity that has no independent utility apart from the action
under consultation. There are no known interrelated or interdependent actions
that should be considered in this Opinion.

Cumulative Effects

Cumulative effects are those effects of future state or private activities, not
involving federal activities, which are reasonably certain to occur within the
action area of the proposed federal action. As discussed earlier, the
Appalachian elktoe population in the Little Tennessee River, for reasons not
understood, has experienced drastic declines in the past decade. The Little
Tennessee River basin has experienced water-quality degradation from past
mining, development, and agricultural practices. This degradation
undoubtedly adversely impacted the aquatic fauna of the watershed, including
the Appalachian elktoe. Given the dynamic nature of riverine habitats and the
large amount of land area encompassed in a watershed, it is virtually
impossible to eliminate all potential effects to the aquatic species in these
habitats.
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Past public and private actions within the study area include: traditional rural
residential developments; agricultural operations; the existing
state-maintained road network and bridge; and more recent residential
subdivision developments, including Cross Creek and the Summit at Cross
Creek. Infrastructure projects, such as water and sewer service, would have
the potential to stimulate land development and directly or indirectly result in
adverse effects to the Appalachian elktoe and its designated critical habitat;
however, in the future land-use study area defined for this project, there is no
existing or planned water or sewer service (HNTB 2005, HNTB 2010). The
region has experienced a recent economic downturn, and no significant
development has occurred in this region in recent years. However, Macon
County is still one of the fastest-growing counties in North Carolina; and
based on site-visit input from the NCDOT’s Natural Environment Unit staff
and a review of aerial photography, there has been recent large-lot residential
development immediately west of the proposed project. Also, there is
currently land for sale in the vicinity of the bridge to the southwest, and
approximately four houses have been constructed (HNTB 2005, HNTB 2010).
The construction of residential developments of this nature has the potential to
adversely affect water quality in a variety of ways. Houses, driveways, and
access roads increase the amount of impervious surface area within a
watershed. Applications of pesticide and fertilizer to lawns can ultimately
reach waters.

Although recent local planning input indicated that additional residential
development in the project area was not imminent due to the economic
downturn, future development potential, based upon the attractiveness of the
area, will remain moderate. The lack of planned water and sewer service
within the project area will limit the density of future development (HNTB
2005, HNTB 2010).

In addition to the effects associated with the bridge construction addressed in
the BA, other effects to the Appalachian elktoe population in the Little
Tennessee River have occurred and will continue to occur. These types of
effects are difficult to identify or quantify but may include sedimentation
and/or erosion effects from agricultural and residential land use, water-quality
effects (fertilizers, pesticides, etc.) from agricultural and residential sources,
small-scale littering into the river, effects from recreational uses of the river
(fisherman stepping on individual mussels, using mussels as bait, etc.), and
others, all of which could adversely impact individual mussels, or habitat.
These potential effects are expected to be localized and small in size, and their
cumulative effect is not likely to be large enough to cause serious declines to
the overall population.

The NCDOT’s analysis of future land use did not identify any other major

projects planned in the action area that would threaten the viability of the
Appalachian elktoe population in the Little Tennessee River. However,
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localized land-use effects, such as agricultural practices or illegal pollution
(dumping into the river, etc.), may occur in the watershed and could result in
small-scale adverse effects to the species.

f. Conclusion

After reviewing the current status of the Appalachian elktoe, environmental
baseline for the action area, effects of implementation of the proposed action,
measures identified in the BA to help minimize the potential effects of the
proposed project and the proposal to assist in the management and recovery of
the species, and any potential cumulative effects, it is the Service’s biological
opinion that implementing this project is not likely to jeopardize the continued
existence of the Appalachian elktoe.

2. Appalachian Elktoe Critical Habitat

The Little Tennessee River is designated as Critical Habitat Unit 1 for the
Appalachian elktoe. Unavoidable effects of bridge construction are expected to
adversely affect existing critical habitat in the Little Tennessee River immediately
downstream of the project area, but these effects are anticipated to be temporary.
Habitat loss will result from the addition of bents in the river, which will lead to
long-term alteration of the substrate. The effects caused by this bridge
replacement are not likely to prevent the continued and long-term use of the Little
Tennessee River in the direct impact area.

a. Direct Effects

The permanent and temporary loss of habitat discussed above occurs within
habitat occupied by the Appalachian elktoe and also occurs in its critical
habitat. This combined loss of habitat (permanent and temporary) is relatively
small compared to the amount of available habitat occurring in the 24 RM
(38.5 km) comprising Unit 1. This loss of habitat is not expected to impact
the Appalachian elktoe’s critical habitat to the point where it will eliminate the
primary constituent elements from the affected river reaches.

b. Indirect Effects

Indirect effects to Unit 1 resulting from the proposed action include possible
water-quality degradation from induced changes in land use in the form of
residential; commercial; and, to a lesser extent, industrial development
projects. These water-quality effects may compromise the primary constituent
element of “clean” water in localized areas within Unit 1. The other primary
constituent elements of the designated critical habitat within the action area,
including stable streams and the presence of fish host species, are not
expected to be significantly compromised by any indirect effects associated
with the proposed project. The construction of the new bridge is not expected
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to result in significant channel instability (and thus habitat degradation) over
time. Fish host species for the Appalachian elktoe will not be eliminated from
the action area as a result of project-related indirect effects.

¢. Cumulative Effects

Cumulative effects to the Appalachian elktoe’s critical habitat in the Little
Tennessee River will be similar to the cumulative effects to the species
discussed in the previous section.

d. Conclusion of Effects — Appalachian Elktoe Critical Habitat Unit 1

The cumulative effects of project-related disturbance added with other
potential small-scale localized effects in the action area are not expected to
adversely modify the Appalachian elktoe’s critical habitat in Unit 1 to the
point where conservation values are compromised nor will they eliminate the
primary constituent elements from the affected river reaches.

3. Littlewing pearlymussel (Pegias fabula)
a. Direct Effects

Potential direct effects to the littlewing pearlymussel are similar to those
described for the Appalachian elktoe. No littlewing pearlymussel individuals
have been observed in the direct impact area of the proposed bridge
replacement. However, past survey efforts indicate that the littlewing
pearlymussel still occupies a stretch of the Upper Little Tennessee River near
the project site. There is a 9.3-mi-long (15-km) section approximately 2.5 mi
(4.0 km) downstream of Bridge 172 in which the littlewing pearlymussel has
been found; this section covers six survey sites and nine sampling events
between 1990 and 2005 (North Carolina Natural Heritage Program [NCNHP]
2014). The unavoidable effects of bridge construction are expected to be
minimal on the downstream areas (> 2 mi) where littlewing pearlymussel
specimens have been found. While no littlewing pearlymussels have been
found in the construction footprint, suitable habitat is present; the species may
be present in very low numbers. Bridge construction could adversely affect
existing habitat in the Little Tennessee River immediately downstream of the
project area, but these effects are anticipated to be temporary. Potential
adverse effects from disturbance by “hot rock™ formations will be minimized
to the fullest extent practical by proposed neutralization. The effects caused
by this bridge replacement are not likely to prevent the continued and
long-term use of the Little Tennessee River in the direct impact area.
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b. Indirect Effects

Potential indirect effects to the littlewing pearlymussel are similar to those
described for the Appalachian elktoe. As noted previously, indirect effects of
the bridge replacement are likely to be minor and temporary. Flow patterns
will likely be altered during construction and could cause a change in erosion
and sedimentation levels in the river. Given the distance downstream to
known littlewing pearlymussel occurrences, there will likely be minor indirect
effects as a result of the proposed project.

¢. Cumulative Effects

Potential cumulative effects to the littlewing pearlymussel are similar to those
described for the Appalachian elktoe. The NCDOT is not aware of any other
major projects planned in the action area that would threaten the viability of
the littlewing pearlymussel population in the Little Tennessee River.
However, localized land-use effects, such as agricultural practices and illegal
pollution, may occur in the watershed and could result in small-scale adverse
effects to the species.

d. Conclusion of Effects — Littlewing Pearlymussel

The littlewing pearlymussel is presumed to be present in the project area. As
such, the NCDOT has committed to take extra precautions during construction
in order to prevent degradation of the downstream habitat. Effects to the
Little Tennessee River will be minimized to the greatest extent practicable;
however, unavoidable adverse effects to this species are expected to occur.
These adverse effects are expected to be minor in scope and duration and are
not expected to affect the long-term viability of this population and therefore
will not jeopardize the continued existence of the littlewing pearlymussel.

4. Spotfin Chub (Erimonax monachus)
a. Direct Effects

Potential direct effects to the spotfin chub are similar to those described for
the Appalachian elktoe. The spotfin chub occurs in an area approximately

40 mi (64 km) in length, encompassing Bridge 172. It has been collected
from the Franklin (Emory) Dam downstream to a point approximately 0.9 mi
(1.5 km) upstream of US 19 (NCNHP 2014). The species will be directly
impacted by increased sedimentation and erosion during and after
construction. The spotfin chub is a species that spawns in crevices, and
spawning habitat could be affected by sedimentation; however, measures
taken to avoid and minimize effects to mussel species will also decrease direct
effects to the spotfin chub. Potential adverse effects from disturbance by “hot
rock” formations will be minimized to the fullest extent practical.
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b. Indirect Effects

Potential indirect effects to the spotfin chub are similar to those described for
the Appalachian elktoe. As discussed previously, indirect effects of the bridge
replacement are likely to be minor and temporary. Flow patterns will likely
be altered during construction and could cause a change in erosion and
sedimentation levels in the river. There will likely be minor indirect effects as
a result of the proposed project.

c¢. Cumulative Effects

Potential cumulative effects to the spotfin chub are similar to those described
for the Appalachian elktoe. The NCDOT’s analysis did not indicate any other
major projects planned in the action area that would threaten the viability of
the spotfin chub population in the Little Tennessee River; however, localized
land-use effects, such as agricultural practices and illegal pollution, may occur
in the watershed and could result in small-scale adverse effects to the species.

d. Conclusion of Effects — Spotfin Chub

The spotfin chub is presumed to be present in the project area. As such, the
NCDOT has committed to take extra precautions during construction in order
to prevent degradation of the downstream habitat. Effects to the Little
Tennessee River will be minimized to the greatest extent practicable;
however, unavoidable adverse effects to this species are expected to occur.
These adverse effects are expected to be minor in scope and duration and are
not expected to affect the long-term viability of this population.

5. Spotfin Chub - Critical Habitat

The Little Tennessee River is designated as Critical Habitat Unit 1 for the spotfin
chub.

a. Direct Effects

The permanent and temporary loss of habitat discussed above occurs within
habitat occupied by the spotfin chub and occurs in its critical habitat. This
combined loss of habitat (permanent and temporary) is relatively small
compared to the amount of available habitat occurring in the 48.6 RM

(78.2 km) comprising Unit 1. This loss of habitat is not expected to impact
the spotfin chub’s critical habitat to the point where conservation values are
compromised nor will they eliminate the suitable habitat conditions from the
affected river reach.
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b. Indirect Effects

Indirect effects to critical habitat for the spotfin chub resulting from the
proposed action include possible water-quality degradation from induced
changes in land use in the form of residential; commercial; and, to a lesser
extent, industrial development projects. These water-quality effects may
compromise the primary constituent element of “clean” water in localized
areas within the critical habitat. The other primary constituent elements of the
critical habitat within the action area, including stable streams and the
presence of fish host species, are not expected to be significantly
compromised by any indirect effects associated with the proposed project.
The construction of the new bridge is not expected to result in significant
habitat degradation in the long term.

¢. Cumulative Effects

The proposed actions will directly result in adverse effects to the spotfin chub.
Other small-scale effects to the species may also occur within the project
action area. These effects are difficult to predict or quantify but may include
sedimentation and/or erosion effects from agricultural practices, small-scale
littering of the river, effects from recreational uses of the river (fisherman
stepping on individual mussels, using mussels as bait, etc.), and others, all of
which could adversely affect the constituent elements. These potential effects
are expected to be localized and small in magnitude.

d. Conclusion of Effects — Spotfin Chub Critical Habitat Unit 1 Effects

The cumulative effects of project-related disturbance added with other
potential small-scale localized effects in the action area are not expected to
permanently alter the spotfin chub’s critical habitat to the point where
conservation values are compromised nor will they eliminate the suitable
habitat conditions; therefore the proposed action will not adversely modify the
critical habitat.

INCIDENTAL TAKE STATEMENT

Section 9 of the Act and federal regulations pursuant to section 4(d) of the Act prohibit
the taking of endangered and threatened species, respectively, without special exemption.
Take is defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or attempt to engage in any such conduct. Harm is further defined by the Service
to include significant habitat modification or degradation that results in death or injury to
listed species by significantly impairing essential behavioral patterns, such as breeding,
feeding, or sheltering. Harass is defined by the Service as intentional or negligent actions
that create the likelihood of injury to listed species to such an extent as to significantly
disrupt normal behavior patterns that include, but are not limited to, breeding, feeding, or
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sheltering. Incidental take is defined as take that is incidental to, and not for the purpose
of, the carrying out of an otherwise lawful activity. Under the terms of section 7(b)(4)
and section 7(0)(2), taking that is incidental to and not intended as part of the agency
action is not considered to be prohibited under the Act, provided that such taking is in
compliance with the terms and conditions of this incidental take statement.

A. Amount of Take Anticipated

The Service anticipates that incidental take of the Appalachian elktoe, littlewing
pearlymussel, and spotfin chub may occur as a result of construction of the subject
bridge. During construction, individual mussels or fish may be crushed, harmed by
siltation or other water-quality degradation, or dislocated because of physical changes
in their habitat.

The project will involve the disturbance of 6.25 acres of land adjacent to the river;
8,276.4 ft* of the streambed will be temporarily affected by the construction of the
causeways; 45 ft* of streambed will be permanently affected by the placement of
bridge piers; and critical habitat may be affected over large areas due to an unknown
effect of additional development in the watershed as a result in a change in access.
The NCDOT and the Service will coordinate a preconstruction survey to ensure that
any individual mussels that are within the area to be covered by causeways are moved
to a safe location in an effort to minimize mortality We anticipate that any remaining
mussels within the area of the causeways will be killed by causeway placement. An
area of nonlethal disturbance is expected to extend up to 400 m downstream from the
causeways, where mussels or fish will be harmed by disturbance. We anticipate this
take to be a short-term disruption of their normal life history. Cumulative effects may
have harmful effects throughout the watershed, but we expect these effects to be
below a measureable threshold. These assumptions are made based on construction
of the project as planned, with careful adherence to conservation measures, other
environmental regulations, and BMPs and without unforeseen circumstances or
accidents that may have a greater effect than that which is considered in this
document. If project effects extend beyond the expected disturbance distances
considered or if incidental take is exceeded, all work should stop, and the Service
should be contacted immediately.

B. Effect of the Take

In this Opinion the Service has determined that the level of anticipated take is not
likely to result in jeopardy to the Appalachian elktoe, littlewing pearlymussel, or
spotfin chub or to adversely modify critical habitat for the Appalachian elktoe or
spotfin chub. This Opinion considers the small area of disturbance and the inclusion
of conservation measures intended to minimize take to a level that we expect will not
be measureable.
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C. Reasonable and Prudent Measures

The Service believes the following reasonable and prudent measures are necessary
and appropriate to minimize take of the Appalachian elktoe, littlewing pearlymussel,
spotfin chub and adverse effects to the Appalachian elktoe and spotfin chub’s critical
habitat. These nondiscretionary measures include, but are not limited to, the terms
and conditions outlined in this Opinion.

1.

The NCDOT will ensure that the contractor understands and follows the measures
listed in the “Conservation Measures,” “Reasonable and Prudent Measures,” and
“Terms and Conditions” sections of this Opinion.

Construction activities shall be implemented consistent with measures developed
to protect the Appalachian elktoe, littlewing pearlymussel, and spotfin chub,
including those measures intended to maintain, improve, or enhance their habitat.

All appropriate NCDOT BMPs for bridge maintenance and construction will be
followed or exceeded for this project, and any additional BMPs listed in the
“Terms and Conditions” section of this Opinion will be followed.

D. Terms and Conditions

In order to be exempt from the prohibitions of section 9 of the Act, the NCDOT must
comply with the following terms and conditions, which implement the reasonable and
prudent measures described previously and outline required reporting and/or
monitoring requirements. These terms and conditions are nondiscretionary.

1.

A Service biologist will be present at the preconstruction meeting to cover permit
conditions and discuss any questions the contractor has regarding implementation
of this project. After the contractor submits plans for various stages of the
project, a Service biologist will review and provide comments on the plans and
will attend any meetings to discuss implementation of the plans.

Construction will be accomplished so that wet concrete does not contact water
entering or flowing in the river.

Activities in the floodplain will be limited to those absolutely necessary to
construct the proposed bridge. Areas used for borrow or construction by-products
will not be located in wetlands or the 100-year floodplain.

The drill rig and crane can be refueled while inside the 100-year floodplain
provided that spill response materials (such as spill blankets and fueling diapers)
are used during the refueling. When weather forecasts indicate the potential for
flooding, the NCDOT will immediately remove equipment, hazardous materials,
fuel, lubricating oils, or other chemicals outside the 100-year floodplain or at least
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VI.

10.

200 ft from all water bodies (whichever distance is greater), preferably at an
upland site.

Unconsolidated material (such as sand and dirt) will not be placed directly on the
causeways since the material could be washed off or settle into the causeways and
enter the river. If unconsolidated material must be placed on the causeways, a
solid barrier will be placed on the causeways prior to the placement of the
material. The barrier and unconsolidated material will be removed at any time
throughout a work day when the water level rises to a point, or is expected to rise
overnight to a point, where material could wash off the causeways or during
periods of inactivity (2 or more consecutive days). Also, any equipment that is
placed on the causeways will be removed at any time throughout a work day
when the water level rises to a point, or is expected to rise overnight to a point,
where material could wash off the causeways or during periods of inactivity (2 or
more consecutive days). The only exception to this measure is that the drill rig
may be left in place for periods of inactivity; however, it must also be removed if

the water rises to a point, or is expected to rise to a point, where the drill rig could
be flooded.

Riparian vegetation will be maintained to the maximum extent possible,
especially large trees.

If riparian areas are disturbed, they will be revegetated with native species as soon
as possible.

Where possible, the NCDOT will plant trees that provide shade to impervious
surfaces in order to reduce heat pollution in the river.

The NCDOT will develop a plan for mitigating potential “hot rock™ issues in the
area so as to ensure that potential effects associated with disturbance of “hot rock™
are minimized to the fullest extent practical. This plan will be provided to the
Service for its review and approval prior to any disturbance by “hot rock”
formations.

As described in the “Conservation Measures” section, the NCDOT will cooperate
with the NCWRC and the Service to develop conservation actions in the Little
Tennessee River that are funded by the conservation funding included as part of
the project description. This funding should be available as early as possible so
that conservation actions may take place during and after project construction.

CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the Act directs federal agencies to use their authorities to further the
purposes of the Act by carrying out conservation programs for the benefit of endangered
and threatened species. The following conservation recommendations are discretionary
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VIL

agency activities to minimize or avoid adverse effects of a proposed action on listed
species or critical habitat, to help implement recovery plans, or to develop information:

1. Pursue funding and partnership opportunities to complete any additional research,
inventory, and monitoring work in order to better understand the distribution and
autecology of the rare species in the Little Tennessee watershed.

2. Where opportunities exist, work with landowners, the general public, and other
agencies to promote education and the dissemination of information about
endangered species and their conservation.

3. Pursue additional buffers and conservation opportunities along the main stem of the
Little Tennessee River and its tributaries, either individually or in concert with other
conservation organizations.

4. Explore opportunities to work with local and state water-quality officials in order to
minimize or eliminate sources of pollution, including wastewater and stormwater
discharges into the upper Little Tennessee watershed.

5. Consult with the Service on projects that affect aquatic habitat in the Little Tennessee

drainage, regardless of the funding source, to ensure compliance with all provisions
of the Act.

In order for the Service to be kept informed about actions that minimize or avoid adverse
effects or that benefit listed species or their habitats, we request notification of the
implementation of any conservation recommendations.

REINITIATION/CLOSING STATEMENT

This concludes formal consultation on the actions outlined in your BA dated

December 15, 2014, in which you requested formal consultation. As provided in 50 CFR
402.16, the reinitiation of formal consultation is required where discretionary federal
agency involvement or control over the action has been retained (or is authorized by law)
and if: (1) the amount or extent of incidental take is exceeded, (2) new information
reveals effects of the agency action that may affect listed species or critical habitat in a
manner or to an extent not considered in this Opinion, (3) the agency action is
subsequently modified in a manner that causes an effect to the listed species or critical
habitat not considered in this Opinion, or (4) a new species is listed or critical habitat is
designated that may be affected by the action. In instances where the amount or extent of
incidental take is exceeded, any operation causing such take must cease, pending
reinitiation.

Consultation should also be reinitiated if new biological information comes to light that
invalidates the assumptions made regarding the biology or distribution of the
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Appalachian elktoe, littlewing pearlymussel, or spotfin chub in the Little Tennessee River
in North Carolina.

If there are any questions, please contact Mr. Jason Mays of our staff at 828/258-3939, Ext. 226,
or me, Ext. 223. We have assigned our log number 4-2-08-284 to this consultation; please refer

to this number in any future correspondence concerning this matter.

Sincerely,

anet A. Mizzi
Field Supervisor

Enclosures

Electronic copy to:

Ms. Marla J. Chambers, Western NCDOT Permit Coordinator, North Carolina Wildlife
Resources Commission, 12275 Swift Road, Oakboro, NC 28129

Mr. Mark Davis, Environmental Supervisor, North Carolina Department of Transportation,
253 Webster Road, Sylva, NC 28779

Mr. Colin Mellor, Natural Environment Unit Project Management Group Supervisor, North
Carolina Department of Transportation, 1598 Mail Service Center, Raleigh, NC
27699-1598

Mr. J. Michael Sanderson, Natural Environment Unit Biological Surveys Group, North Carolina
Department of Transportation, 1598 Mail Service Center, Raleigh, NC 27699-1598

Ms. Lori Beckwith, U.S. Army Corps of Engineers, 151 Patton Avenue, Asheville, NC 28801
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NORTH CAROLINA AGREEMENT AS TO TRANSFER OF OWNERSHIP
AND MAINTENANCE FOR BRIDGE # 172

MACON COUNTY
DATE: 11/9/2012

NORTH CAROLINA DEPARTMENT OF
TRANSPORTATION

TIP#: B-3868
AND WBS Elements: 33313.3.1

COUNTY OF MACON

THIS MUNICIPAL AGREEMENT is made and entered into on the last date executed below, by and
between the North Carolina Department of Transportation, an agency of the State of North Carolina,
hereinafter referred to as the “Department” and the County of Macon, hereinafter referred to as the
“County”.

WITNESSETH:

WHEREAS, the Department has plans to make certain street and highway constructions and
improvements within the County under TIP B-3868, in Macon County; and,

WHEREAS, the Department and the County have agreed that the limits, as of the date of the
awarding of the contract for the construction of the above-mentioned project, are to be used in
determining the duties, responsibilities, rights and legal obligations of the parties hereto for the
purposes of this Agreement; and,

WHEREAS, this Agreement is made under the authority granted to the Department by the North
Carolina General Assembily, including but not limited to, the following legislation: General Statutes of
North Carolina, Section 136-66.1, Section 160A-296 and 297, Section 136-18, and Section 20-169, to
participate in the planning and construction of a Project approved by the Board of Transportation for
the safe and efficient utilization of transportation systems for the public good; and,

WHEREAS, the Department has agreed to transfer and the County has agreed to accept ownership
and maintenance of the existing Bridge No. 172 in Macon County upon the terms and conditions
provided hereinafter; and,

WHEREAS, transfer of ownership of Bridge No. 172 to the County will not be executed until

construction of the new bridge is complete and the bridge is open to and carrying traffic; and,

WHEREAS, the parties to this Agreement have approved the construction of said Project with cost

participation and responsibilities for the Project as hereinafter set out.
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NOW, THEREFORE, the parties hereto, each in consideration of the promises and undertakings of

the other as herein provided, do hereby covenant and agree, each with the other, as follows:

SCOPE OF THE PROJECT

1. The Project consists of replacement of Bridge No. 172 on SR 1456 in Macon County. Upon
completion of the new bridge, Macon County will assume ownership and maintenance
responsibilities on the existing structure. The Department shall have installed a 4'-6” bike rail and
bollards on the existing structure. The Department shall have sealed the asphalt deck if
warranted.

2. The Department shall exercise any rights it may have to transfer easement and/or right-or-way
associated with the Bridge.

PHASES OF WORK

3. The Department shall be responsible for phases of the project which include preparing the project
plans and specifications, construction and contract administration. All work shall be done in

accordance with Departmental standards, specifications, policies and procedures.

MAINTENANCE

4. The Department shall perform four (4) inspection cycles on the existing Bridge No. 172 upon
completion of B-3868 project. Each inspection cycle shall be up to two (2) years.

(

5. Atthe end of the four (4) inspection cycles the Department shall notify in writing, to the County, to
assume maintenance inspection responsibilities for Bridge No. 172.

6. Once the County assumes the maintenance inspection responsibilities a copy of its inspection
reports shall be submitted to NCDOT’s Division 14 Bridge Manager.

7. The County is strongly encouraged to have the bridge inspected in accordance with the National
Bridge Inspection Standards.

8. The County shall cooperate with all appropriate authorities regarding use, operation and routine
inspection of the bridge for the purpose of protecting the public and furthering public safety.

9. If the County does not continue the maintenance on the bridge or the bridge becomes irreparable,
the Department has the right to remove said bridge.
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10.

11.

If the Department removes said bridge the County shall reimburse the Department the estimated
cost of $126,000 in one final payment within 30 days of invoicing by the Department.

Upon completion of the Transfer the County shall comply with all federal, state and local Bicycle
and Pedestrian policies and procedures regarding the operation of the pedestrian bridge. Some
federal and state laws and policies may be accessed at

http://www.fhwa.dot.gove/environment/bikeped/index.htm and

http:///www.ncdot.org/transit/bicycle/laws/laws _intro.html. In the event the County contracts with

an independent company to operate the bridge and provide maintenance, repairs and upkeep for
the bridge, it will be the County's responsibility to ensure that the contractor adheres to all local,

state and federal guidelines for maintaining the safety and integrity of the bridge structure.

ADDITIONAL PROVISIONS

12.

14.

15.

16.

17

18.

The County shall be responsible for ensuring compliance with all Local, State, and Federal
environmental laws, regulations and ordinances and shall indemnify the Department against any
fines, assessments or other penalties resulting from noncompliance by any entity performing work
under contract with the County or by any employees of the County.

Upon completion of the transfer of ownership, the County, at no expense to the Department, shall
provide and install all route signs, warning signs and informational signs related to bicycle and
pedestrian use of the bridge. Such controls shall be in accordance with the Manual on Uniform
Traffic Control Devices for Streets and Highways published by the Federal Highway
Administration.

It is the policy of the Department not to enter into any agreement with another party that has been
debarred by any government agency (Federal or State). The County certifies, by signature of this
agreement, that neither it nor its agents or contractors are presently debarred, suspended,
proposed for debarment, declared ineligible or voluntarily excluded from participation in this

transaction by any Federal or State Department or Agency.

To the extent authorized by state and federal law and as set forth above, each party shall be
responsible for its respective actions under the terms of this agreement and save harmless the

other party from any claims arising as a result of such actions.
All terms of this Agreement are subject to available departmental funding and fiscal constraints.

By Executive Order 24, issued by Governor Perdue, and N.C. G.S.§ 133-32, it is unlawful for any
vendor or contractor ( i.e. architect, bidder, contractor, construction manager, design professional,
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engineer, landlord, offeror, seller, subcontractor, supplier, or vendor), to make gifts or to give
favors to any State employee of the Governor’'s Cabinet Agencies (i.e., Administration,
Commerce, Correction, Crime Control and Public Safety, Cultural Resources, Environment and
Natural Resources, Health and Human Services, Juvenile Justice and Delinquency Prevention,
Revenue, Transportation, and the Office of the Governor).

IT IS UNDERSTOOD AND AGREED upon that the approval of the Project by the Department is
subject to the conditions of this Agreement.
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IN WITNESS WHEREOF, this Agreement has been executed, in duplicate, the day and year
heretofore set out, on the part of the Department and the County by authority duly given.

L.S. ATTEST: COUNTY OF

T Ok

TITLE: De"""?? ClerK +s He B"“"‘J TITLE: / ‘“; %{#&

DATE: 'al“’m’ DATE: /ﬂ////d/oL

N.C.G.S. § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State
Employee of any gift from anyone with a contract with the State, or from any person seeking to do
business with the State. By execution of any response in this procurement, you attest, for your entire
organization and its employees or agents, that you are not aware that any such gift has been offered,
accepted, or promised by any employees of your organization.

This Agreement has been pre-audited in the manner
required by the Local Government Budget and
Fiscal Control Act.

(FINANCE OFFICER)

Federal Tax Identification Number

S5b- coo0?30

Remittance Address:
County of Macon

5 N Main St
Franltling Nve 28734

DEPARTMENT OF TRANSPORTATION
BY: \
(CHIEF ENGINEER)

pare 1| ¥ 112

[-70-173
APPROVED BY BOARD OF TRANSPORTATION ITEM O: (Date)

Agreement 1D # 3748 5
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STATE OF NORTH CAROLINA
DEPARTMENT OF TRANSPORTATION

PAT MCCRORY ANTHONY J. TATA
GOVERNOR SECRETARY

July 16, 2014

WBS No.: 33313.1.1 (B-3868)

F. A. Project: BRZ-1456(6)

County: Macon

Description: Replacement of Bridge No. 172 over Little Tennessee River on
SR 1456.

Memo To: Mr. Phil S. Harris, IT1, PE

Natural Environment Unit
Project Development and Environmental Analysis

From: Stephen R. Morgan, PE
Project Manager
Hydraulics Unit
Subject: DRAFT PERMIT DRAWINGS and IMPACT SHEETS

We have completed the draft permit drawings and impact sheets for your
review. Enclosed are draft permit drawings and impact sheets for your use
on the permit application for the above project.

If you have any questions, please contact Brian Radakovic, PE at 707-6747.

enclosure

cc: Mr. Kevin E. Moore, PE (Roadway Design) w/o att.

Project file
MAILING ADDRESS: TELEPHONE: 919-707-6700 LOCATION:
NC DEPARTMENT OF TRANSPORTATION FAX: 919-250-4108 CENTURY CENTER COMPLEX
HYDRAULICS UNIT ' BUILDING B
1590 MAIL SERVICE CENTER WEBSITE: WWW.NCDOT.ORG/DOH/ 1020 BIRCH RIDGE DRIVE

RALEIGH NC 27699-1590 RALEIGH NC
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