7 83 October 18, 1995;

PROJECT SPECIAL PROVISIONS
PERMITS

The Contractor's attention is directed to the following permits, which have been issued to the
Department of Transportation by the authority granting the permit.

PERMIT AUTHORITY GRANTING THE PERMIT

Dredge and Fill and/or U. S. Army Corps of Engineers
Work in Navigable Waters (404) .

Water Quality (401) Division of Environmental Management, DENR,
State of North Carolina

The Contractor shall comply with all applicable permit conditions during construction of this project.
Those conditions marked by * are the responsibility of the department and the Contractor has no
responsibility in accomplishing those conditions.

Agents of the permitting authority will periodically inspect the project for adherence to the permits.

The Contractor's attention is also directed to Articles 107-10 and 107-14 of the Standard Specifications
and the following:

Should the Contractor propose to utilize construction methods (such as temporary structures or fill in
waters and/or wetlands for haul roads, work platforms, cofferdams, etc.) not specifically identified in the
permit (individual, general, or nationwide) authorizing the project it shall be the Contractor's
responsibility to coordinate with the Engineer to determine what, if any, additional permit action is
required. The Contractor shall also be responsible for initiating the request for the authorization of such
construction method by the permitting agency. The request shall be submitted through the Engineer.
The Contractor shall not utilize the construction method until it is approved by the permitting agency.
The request normally takes approximately 60 days to process; however, no extensions of time or
additional compensation will be granted for delays resulting from the Contractor's request for approval
of construction methods not specifically identified in the permit.

Where construction moratoriums are contained in a permit condition which restricts the
Contractor's activities to certain times of the year, those moratoriums will apply only to the
portions of the work taking place in the waters or wetlands provided that activities outside those
areas is done in such a manner as to not affect the waters or wetlands.



U.S. ARMY CORPS OF ENGINEERS
WILM]NG’IZQN.DISgHCT

Action ID. 200530016 (Modification) County: Union USGS Quad: Bakers
GENERAL PERMIT (REGIONAL AND NATIONWIDE) VERIFICATION

Property Owner / Authorized Agent: NC Department of Transportation, Division 10, Attn: Mr. Benton G. Payne
Address: 716 West Main Street

Albemarle, North Carolina

28001

Telephone No.: 704-982-0101

Size and location of property (water body, road name number, town, etc.): SR 1004 (Lawyers Road) from the intersection
with US Highway 601 to the Mecklenburg County Line, a distance of 6.1 miles, crossing 4 unnamed tributaries to Goose
Creek and 1 unnamed tributary to Paddle Branch north of Indian Trail

Description of projects area and activity: Pave existing road shoulders and extend/relocate five existing pipe culverts
from 8 to 64 feet each. Place rock riprap at the inlet and outlet ends for scour protection. Relocate 208 linear feet of
intermittent stream channel and 0.01 acres of adjacent wetland. Impacts to intermittent channel would total 308
feet, impacts to perennial channel total 91 feet and impacts to wetlands 0.01 acres. SEE ATTACHED SHEET FOR
SPECIAL CONDITIONS.

Applicable Law:  [X] Section 404 (Clean Water Act, 33 USC 1344)

[] Section 10 (Rivers and Harbors Act, 33 USC 403)
Authorization: Regional General Permit Number:

Nationwide Permit Number: 14

Your work is authorized by the above referenced permit provided it is accomplished in strict accordance with the attached
conditions and your submitted plans. Any violation of the attached conditions or deviation from your submirted plans may subject the
permittee to a stop work order, a restoration order and or appropriate legal action.

This verification will remain valid until the NWP is modified, reissued or revoked prior to March 18, 2007. It is incumbent upon
you to remain informed of changes to the NWPs. We will issue a public notice when the NWPs are reissued. Furthermore. if vou
commence or are under contract to commence this activity before the date that the relevant nationwide permit is modified or revoked.
you will have twelve (12) months from the date of the modification or revocation of the NWP to complete the activity under the
present terms and conditions of this nationwide permit. If. prior to the expiration date identified below, the natonwide permit
authorized is reissued and/or modified, this verificatdon will remain valid until the expiration date identified below. provided it
complies with all new and/or modified terms and conditions. The District Engineer may, at any time, exercise his discredonary
authority to modify, suspend or revoke a case specific activity’s authorization under any NWP.

Activities subject to Section 404 (as indicated above) may also require an individual Section 401 Water Quality Certificaton. You
should contact the NC Division of Water Quality (telephone (919) 733-1786) to determine Section 401 requirements.

For activities occurring within the twenty coastal counties subject to regulation under the Coastal Area Management Act{CAMAL,
prior to beginning work you must contact the N.C. Division of Coastal Management .

This Department of the Army verification does not relieve the permittee of the responsibility to obtain any other required Federal.
State or local approvals/permits.

If there are any questions regarding this verification. any of the conditions of the Permit, or the Corps of Engineers rezuiatory
program, please contact Mr. Steven Lund at telephone (828) 271-7980 x 223.

Corps Regulatory Official: Steven Lund /;5\,.«)';'/’ Date: 11/22/2005

Expiration Date of Verification: 3/18/2007

Page 1 of 2
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Determination of Jurisdiction:

Based on preliminary information, there appear to be waters of the US within the above described project area. This preliminary
determination is not an appealable action under the Regulatory Program Administrative Appeal Process ( Reference 33 CFR Part
331).

(] There are Navigable Waters of the United States within the above described project area subject to the permit requirements of
Section 10 of the Rivers and Harbors Act and Section 404 of the Clean Water Act. Unless there is a change in the law or our
published regulations, this determination may be relied upon for a period not to exceed five years from the date of this
notification.

X There are waters of the US and/or wetlands within the above described project area subject to the permit requirements of Section
404 of the Clean Water Act (CWA)(33 USC § 1344). Unless there is a change in the law or our published regulations, this
determination may be relied upon for a period not to exceed five years from the date of this notification.

(] The jurisdictional areas within the above described project area have been identified under a previous action. Please reference
jurisdictional determination issued . Action ID

Basis of Jurisdictional Determination: Goose Creek and its tributaries exhibit a distinct ordinary high water mark and flow directly to
the Rocky River that is a tributary to the Yadkin River that is a navigable water. Delineated wetlands are subject to the regular and
unimpeded exchange of water flow with Goose Creek and its tributaries, are dominated by hydrophytic vegetation and exhibit wetland
hydrology and hydric soil.

Corps Regulatory Official: StevenLund /A W e~

Date: 11/22/2005

SURVEY PLATS, FIELD SKETCH, WETLAND DELINEATION FORMS, PROJECT PLANS, ETC., MUST BE
ATTACHED TO THE FILE COPY OF THIS FORM, IF REQUIRED OR AVAILABLE.

Page 2 of 2



SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 14
North Carolina Department of Transportation, Division 10
Action ID 200530016, Project No. MA10151R
November 22, 2005

All conditions of the attached North Carolina Wildlife Resources Commission letter
of November 17, 2005 are hereby incorporated as special conditions of this permit.

. Erosion control device capacity on direct drainage to Goose Creek will be increased
from 1800 cubic feet per acre to 2400 cubic feet per acre.

All erosion control devices will be inspected daily by the project inspector.

. New drainage ditches will be constructed in small sections with a requirement that
they be stabilized with seed and mulch/matting prior to disturbing new ground.

The linear wetland and intermittent stream channel located between stations 201+00
and 204+90 will be relocated and stabilized prior to redirecting water flow into it.

An energy dissipater will be added to the outlet end of the proposed pipe at station
185+00.
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" Action ID Number:200530016 (Modification) County: Union

Permittee: NC Department of Transportation, SR 1004 (Lawyers Road), NW 14
Date Permit Modification Issued: 11/22/2005
Project Manager: Lund

¥Upon completion of the activity authorized by this permit and any mitigation required by the permit,
sign this certification and return it to the following address:

US ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT
ASHEVILLE REGULATORY FIELD OFFICE

151 PATTON AVENUE, ROOM 208
ASHEVILLE, NORTH CAROLINA 28801-5006

Please note that your permitted activity is subject to a compliance inspection by a U. S. Army Corps of
Engineers representative. If you fail to comply with this permit you are subject to permit suspension,
modification, or revocation.

I hereby certify that the work authorized by the above referenced permit has been completed in
accordance with the terms and condition of the said permit, and required mitigation was completed in
accordance with the permit conditions.

Signature of Permittee Date



\pplicant: NCDOT, Division 10 File Number: 200530016 | Date: 11/22/05

\ttached is: | See Section below

INITIAL PROFFERED PERMIT (Standard Permit or Letter of

_| permission)

_| PROFFERED PERMIT (Standard Permit or Letter of permission) |
PERMIT DENIAL |
APPROVED JURISDICTIONAL DETERMINATION
PRELIMINARY JURISDICTIONAL DETERMINATION

'ECTION I - The following identifies your rights and options regarding an administrative appeal of the above
ecision. Additional information may be fopnd at http //www usace army. mﬂ/met/functlons/cw/cecw o/reg or

Jorps regulations at 33 CFR Part 331. :
A: INITIAL PROFFERED PERMIT You may accept or ob]ect to the permit.

>

mgiQw

ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your signature
on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to appeal the
permit, including its terms and conditions, and approved jurisdictonal determinations associated with the permit.

OBJECT: If you object to the permit (Standard or LOP) because of certain terms and conditions therein. vou
may request that the permit be modified accordingly. You must complete Section II of this form and return
the form to the district engineer. Your objections must be received by the district engineer within 60 dayvs of
the date of this notice, or you will forfeit your right to appeal the permit in the future. Upon receipt of vour
letter, the district engineer will evaluate your objections and may: (a) modify the permit to address all of vour
concerns, (b) modify the permit to address some of your objections, or (c) not modify the permit having
determined that the permit should be issued as previously written. After evaluating your objections, the
district engineer will send you a proffered permit for your reconsideration, as indicated in Section B below.

3: PROFFERED PERMIT: You may accept or appeal the permit

ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and vour work is authorized. Your signarure
on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to appeal the
permit, including its terms and conditions, and approved jurisdicrional determinations associated with the permit.

APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and
conditions therein, you may appeal the declined permit under the Corps of Engineers Administrative Appeal
Process by completing Section II of this form and sending the form to the division engineer. This form must
be received by the division engineer within 60 days of the date of this notice.

*: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative
\ppeal Process by completing Section II of this form and sending the form to the division engineer. This form
aust be received by the division engineer within 60 days of the date of this notice.
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): APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or
rovide new information.

ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the date of
this notice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD.

APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Corps of
Engineers Administrative Appeal Process by completing Section II of this form and sending the form to the
division engineer. This form must be received by the division engineer within 60 days of the date of this
notice.

. PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps
sgarding the preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an approved
D (which may be appealed), by contacting the Corps district for further instruction. Also you may provide new
1formation for further consideration by the Corps to reevaluate the JD.

ECTION II - REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT -

'EASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your
bjections to an initial proffered permit in clear concise statements. You may attach additional information to
1is form to clarify where your reasons or objections are addressed in the administrative record.)

.DDITIONAL INFORMATION: The appeal is limited to a review of the administraave record. the Corps
iemorandum for the record of the appeal conference or meeting, and any supplementai information that the
>view officer has determined is needed to clarify the administrative record. Neither the appellant nor the Corps
1ay add new information or analyses to the record. However, you may provide additional information to clarify
1¢ location of information that is already in the administrative record.

OINT OF CONTACT FOR QUESTIONS OR INFORMATION:

“you have questions regarding this decision If you only have questions regarding the appeal process you
nd/or the appeal process you may contact: may also contact:

{r. Steven Lund, PI'Oj ect Manager Mr. Michael F. Bell, Administzave Appeal Review Officer
‘ESAW-RG-A CESAD-ET-CO-R

sheville Regulatory Field Office U.S. Army Corps of Engineers. South Atlantic Division

51 Patton Avenue, Room 208 60 Forsyth Street, Room 9M135

ssheville, North Carolina 28801-5006 Atlanta, Georgia 30303-8801

IGHT OF ENTRY: Your signature below grants the right of entry to Corps of Enginesrs personnel, and any
overnment consultants, to conduct investigations of the project site during the course of the appeal process. You
1ll be provided a 15 day notice of any site investigation, and will have the opportunity to participate in all site
1vestigations.

Date: Telephone number:

ignature of appellant or agent.

DIVISION ENGINEER:

Commander

U.S. Army Engineer Division, South Atlantic
60 Forsyth Street, Room 9M15

Atlanta, Georgia 30303-3490



= North Carolina Wildlife Resources Commission &
Richard B. Hamilton, Executive Director

TO: Steve Lund, NCDOT Coordinator
Asheville Regulatory Field Office, USACE

!
FROM: Marla Chambers, Western NCDOT Permit Coordinator 77 adds Uambens,
Habitat Conservation Program, NCWRC

DATE: November 17, 2005

SUBJECT: Review of NCDOT’s application for a Section 404 Permit and 401 Water Quality
Certification for the proposed improvements to SR 1004 (Lawyers Road), Union
County. NC Moving Ahead Project No. MA10151R.

North Carolina Department of Transportation (NCDOT) has submitted an application to
obtain a Section 404 Permit from the U.S. Army Corps of Engineers (USACE) and a 401 Water
Quality Certification from the Division of Water Quality NCDWQ). Staff biologists with the
North Carolina Wildlife Resources Commission (NCWRC) have reviewed the information
provided and have participated in field meetings for the subject project, most recently on August
23,2005. These comments are provided in accordance with the provisions of the Fish and
Wildlife Coordination Act (48 Stat. 401, as amended; 16 U.S.C. 661-667d) and the Clean Water
Act 0of 1977 (33 U.S.C. 466 et seq.).

The NCDOT proposes to improve the safety of SR 1004 (Lawyers Road) by paving an
additional two feet of existing road shoulder in each travel lane and adding turn lanes at six
intersections, for a project length of 6.1 miles. There will be approximately 399 linear feet of
permanent stream impacts to unnamed tributaries (UT’s) to Goose Creek and 0.01 acres of
wetland impact. The relocation of 208 linear feet of stream and 227 feet of a linear wetland are
part of this project.

Goose Creek, which is Class C waters and on the 303(d) list of impaired waters, is a
Significant Natural Heritage Area and inhabited by the Carolina heelsplitter (Lasmigona
decorata), a federal and state Endangered (E) freshwater mussel. Goose Creek supports one of
only six populations of this species in the world. Additional listed species observed in Goose

Mailing Address: Division of Inland Fisheries ¢ 1721 Mail Service Center * Raleigh, NC 27699-1721
Telephone: (919) 707-0220 + Fax: (919) 707-0028
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Creek include Atlantic pigtoe (Fusconaia masoni), Federal Species of Concern (FSC) and state
E; Carolina creekshell (Villosa vaughaniana), FSC and state E; creeper (Strophitus undulatus),
state Threatened; notched rainbow (V. constricta), state Special Concern; and eastern creekshell
(V. delumbis), state Significantly Rare. The project also crossed the North and South Forks of
Crooked Creek, Class C waters, which also appear to be on the 303(d) list and are Significant
Natural Heritage Areas. These streams are also inhabited by federal and state listed species,
however no direct impacts are proposed to these waters. Stringent sediment and erosion control
measures and rapid revegetation and stabilization are of utmost importance for the entire project.

We appreciate the commitments made by NCDOT to minimize possible impacts to the
Carolina heelsplitter and other sensitive species. We can concur with the permit issuance if the
following conditions are implemented:

1. Sediment and erosion control measures shall adhere to the Design Standards for Sensitive
Watersheds, as proposed, and be strictly maintained until project completion to avoid
impacts to downstream aquatic resources.

2. Temporary or permanent herbaceous vegetation should be planted on all bare soil as soon
as possible and within 10 calendar days of ground disturbing activities to provide long-
term erosion control.

3. Tall fescue should not be used in riparian areas. We encourage NCDOT to utilize onsite
vegetation and materials for streambank stabilization when practicable. Erosion control
matting should be used in riparian areas, instead of straw mulch.

4. Culverts 48 inches or larger should be buried approximately 12 inches into the streambed
and culverts less than 48 inches in diameter should be buried to a depth equal to or
greater than 20% their size to allow natural stream bottom materials to become
established in the culvert following installation and to provide aquatic life passage during
periods of low flow. These measurements must be based on natural thalweg depths. Any
perched outlets should be corrected during construction.

5. The natural dimension, pattern, and profile of the stream above and below the culverts
should not be modified by widening the stream channel or changing the depth of the
stream.

6. Removal of vegetation in riparian areas should be minimized. Native trees and shrubs

should be planted along the stream banks to reestablish the riparian zone and to provide
long-term erosion control.

7. Grading and backfilling should be minimized, and tree and shrub growth should be
retained if possible to ensure long term availability of shoreline cover for fish and
wildlife. Backfill materials should be obtained from upland sites.

8. Riprap should be minimized and installed in a manner so as not to interfere with aquatic
life passage during low flow conditions. Riprap placed for bank stabilization should be
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10.

11.

12.

13.

14.

limited to the stream bank below the high water mark, and vegetation should be used for
stabilization above the high water elevation.

Excavation of the stream crossings should be conducted in the dry, if possible. Sandbags,
cofferdams, flexible pipe, or other diversion structures should be used to minimize
excavation in flowing water.

Rock check dams at culvert outlets should be removed at project completion. These
structures could impede movement of aquatic life.

Stormwater should be directed to buffer areas or retention basins and should not be
routed directly into streams.

If concrete will be used during construction, work must be accomplished so that wet
(uncured) concrete does not contact surface waters. This will lessen the chance of
altering the water chemistry and causing a fish kill.

Discharging hydroseeding mixtures and washing out hydroseeders and other equipment
in or adjacent to surface waters is strictly prohibited.

Heavy equipment should be operated from the bank rather than in the stream channel
whenever possible in order to minimize sedimentation and reduce the likelihood of
introducing other pollutants into the stream. * All mechanized equipment operated near
surface waters should be inspected and maintained regularly to prevent contamination of
stream waters from fuels, lubricants, hydraulic fluids or other toxic materials.

Thank you for the opportunity review and comment on this project. If you have any

questions regarding these comments, please contact me at (704) 545-3841.

CC:

Polly Lespinasse, NCDWQ
Marella Buncick, USFWS
Sarah McRae, NCNHP
Larry Thompson, NCDOT
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William G. Ross Jr., Secretary

North Carolina Department of Environment and Natural Resources
ML = e Alan W. Klimek, P.E. Director
LUl IR Division of Water Quality
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aast SO
S DWQ# 04-1451
Cper. Union County
—_—n

Mr. Benton Payne, P.E.
NCDOT Division 10
716 West Main Street
Albemarle, NC 28001

APPROVAL of 401 Water Quality Certification with Additional Conditions
Dear Mr. Payne:

You have our approval, in accordance with the attached conditions and those listed below, to permanently
impact a total of 386 linear feet (If) of stream and 0.01 acres of wetland as described in the table below:

Station Number Stream Name Stream Type |  Length/Amount of Impact

222+63 Unnamed tributary to Goose Creek Intermittent 18 linear feet
218+40 Unnamed tributary to Goose Creek Intermittent 16 linear feet
204+90 Unnamed tributary to Goose Creek Intermittent 8 linear feet

203+50 Unnamed tributary to Goose Creek Intermittent 208 linear feet
201+25 Not applicable Not applicable 0.01 acres

185+00 Unnamed tributary to Goose Creek Intermittent 96 linear feet
117+80 Unnamed tributary to Goose Creek Intermittent 24 linear feet
26+28 Unnamed tributary to Goose Creek Perennial 16 linear feet

Impacts will be to multiple unnamed tributaries and one wetland for the purpose of extending the road shoulder
as described in your application received by the Division of Water Quality (DWQ) on August 31, 2004 and
additional information received on November 10, 2005. The location of the project is Lawyers Road (State
Road 1004) from the intersection of US 601 North to the Mecklenburg County line in Union County. After
reviewing your application, we have determined that this project is covered by Water Quality General
Certification Number 3404. This certification corresponds to Nationwide Permit 14 issued by the Army Corps
of Engineers (USACE). Please note that you should get any other federal, state or local permits before
proceeding with your project, including those required by (but not limited to) Sediment and Erosion Control,
Non-Discharge, and Water Supply Watershed regulations. This approval will expire with the associated 404
permit unless otherwise specified in the Water Quality Certification.

This approval is valid solely for the purpose and design that you described in your application (unless modified
below). Should your project change, you must notify the DWQ in writing and you may be required to submit a
new application. If the property is sold, the new owner must be given a copy of this Certification and approval
letter and is thereby responsible for complying with all conditions. If total wetland fills for this project (now or in
the future) exceed one acre, or if total impacts to streams (now or in the future) exceed 150 linear feet,
compensatory mitigation may be required as described in 15A NCAC 2H.0506 (h)(6) and (7).

hCarolina

Nort
A};ztura/(t/

610 East Center Avenue, Suite 301
Mooresville, NC 28115

Phone (704) 663-1699
FAX (704) 663-6040

North Carolina Division of Water Quality
Intemet: h20.enr.state.nc.us

An Equal Opportunity/Affirmative Action Employer — 50% Recycled/10% Post Consumer Paper
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For this approval to remain valid, you must adhere to the conditions in the attached certification and those
listed below:

1.

10.

11.

12.

13.

The NCDOT shall strictly adhere to sediment and erosion control Best Management Practices as described in
“Design Standards in Sensitive Watersheds” (15A NCAC 04B.0024) throughout design and construction of
the project. Specifically, erosion control devices on tributaries with direct drainage to Goose Creek must
provide 2400 cubic feet per acre of storage capacity.

All erosion control devices must be inspected daily by the Project Inspector.

New drainage ditches must be constructed in smaller sections and stabilized with seed and mulch or matting
prior to disturbing any new ground.

The relocated intermittent stream channel at Station 203+50 must be stabilized prior to diverting water into
the new channel.

An energy dissipator must be provided at the outlet end of the proposed pipe at Station 185+00.

Placement of culverts and other structures in waters, streams and wetlands must be placed below the
elevation of the streambed by one (1) foot for all culverts with a diameter greater than 48 inches, and 20
percent of the culvert diameter for culverts having a diameter less than 48 inches to allow low flow passage of
water and aquatic life, as well as prevent headcutting of the streams. Design and placement of culverts and
other structures, including temporary erosion control measures, shall be installed in such a manner that the
original stream profiles are not altered (i.e., the depth of the channel must not be reduced by a widening of
the streambed). Existing stream dimensions (including pattern and profile) are to be maintained above and
below the locations of each culvert. The applicant may be required to provide evidence that the equilibrium
has been maintained, if requested in writing by the DWQ.

Riprap must not interfere with thalweg performance and aquatic life passage during low flow conditions.

The presencé of equipment in the channel must be minimized. Under no circumstances must rock, sand or
other materials be dredged from the wetted stream channel.

Heavy equipment must be operated from the banks rather than in the stream channel, when possible, in
order to minimize sedimentation and reduce the likelihood of introducing other pollutants into the stream.

Temporary dewatering sites must be restored to pre-existing conditions unless more natural geomorphic
conditions can be provided.

No live or fresh concrete shall come into contact with waters of the state until the concrete has hardened.

The dimension, pattern and profile of the stream above and below the crossing(s) should not be modified.
Disturbed floodplains and streams should be restored to natural geomorphic conditions.

All mechanized equipment operated near surface waters must be regularly inspected and maintained to
prevent contamination of stream waters from fuels, lubricants, hydraulic fluids, or other toxic materials.

14. All work shall be performed during low or normal flow conditions.

15.

Discharging hydroseed mixtures and washing out hydroseeders and other equipment in or adjacent to
surface waters is prohibited.
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16.

17.

X18.

19.

Sediment and erosion control measures shall not be placed in wetlands or waters to the maximum extent
practicable. If placement of sediment and erosion control devices in wetlands and waters is unavoidable,
they shall be removed and the natural grade restored within 30 days after the Division of Land Resources has
released the project.

The North Carolina Department of Transportation (NCDOT) and its contractors and/or agents shall not
excavate, fill or perform mechanized land clearing at any time in the construction or maintenance of this
project within waters and/or wetlands, except as authorized by this Certification, or any modification to this
Certification (e.g., no work shall occur outside of the footprint of the plans provided). In addition, there shall
be no excavation from or waste disposal into jurisdictional wetlands or waters associated with this
Certification without appropriate modification. If this occurs, compensatory mitigation may be required since it
is a direct impact from road construction activities.

Upon completion of the project, the applicant shall complete and return the enclosed “Certificate of
Completion” form to notify DWQ when all work included in the 401 Certification has been completed. Please
include photographs upstream and downstream of the structure toc document correct installation.

Continuing Compliance. NCDOT shall conduct its activities in a manner so as not to contravene any state
water quality standard [including any requirements for compliance with section 303(d) of the Clean Water Act]
and any other appropriate requirements of state and federal law. If DWQ determines that such standards or
laws are not being met (including the failure to sustain a designated or achieved use) or that state or federal
law is being violated, or that further conditions are necessary to assure compliance, DWQ may reevaluate
and modify this certification to include conditions appropriate to assure compliance with such standards and
requirements in accordance with 15 A NCAC 2H.0507(d). Before codifying the certification. DWQ shall notify
NCDOT and the USACE, provide public notice in accordance with 15A NCAC 2H.0503, and provide
opportunity for public hearing in accordance with 15A NCAC 2H.0504. Any new or revised conditions shall
be provided to NCDOT in writing, shall be provided to the USACE for reference in any permit issued pursuant
to Section 404 of the Clean Water Act, and shall also become conditions of the 404 Permit for the project.

f you do not accept any of the conditions of this certification, you may ask for an adjudicatory hearing. You must
act within 60 days of the date that you receive this letter. To ask for a hearing, send a written petition that
conforms to Chapter 150B of the North Carolina General Statutes to the Office of Administrative Hearings. 6714
Mail Service Center, Raleigh, N.C. 27699-6714. This certification and its conditions are final and binding unless
you ask for a hearing.

This letter completes the review of the Division of Water Quality under Section 401 of the Clean Water Act. If
/ou have any questions, please telephone Polly Lespinasse in the Mooresville Regional Office at 704-653-

1699.
Sincerely,
~ s .
L e _AHewmN
&
for Alan W. Klimek, P.E.
Attachments

2C.

Steve Lund, USACE Asheville Field Office
Rob Ridings, DWQ Wetlands Unit

Central Files

File Copy
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NATIONWIDE PERMIT 14
DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS
FINAL NOTICE OF ISSUANCE AND MODIFICATION OF NATIONWIDE PERMITS
FEDERAL REGISTER
AUTHORIZED MARCH 18, 2002

Linear Transportation Projects. Activities required for the construction, expansion,
modification, or improvement of linear transportation crossings (e.g., highways, railways, trails,
and airport runways and taxiways) in waters of the United States, including wetlands, if the
activity meets the following criteria:

1. This nationwide permit is subject to the following acreage and linear limits:

a. For linear transportation projects in non-tidal waters, provided the discharge does not
cause the loss of greater than \1/2\ acre of waters of the United States; or

b. For linear transportation projects in tidal waters, provided the discharge does not cause
the loss of greater than \1/3\ acre of waters of the United States.

2. The permittee must notify the District Engineer in accordance with General Condition 13 if
any of the following criteria are met:

a. The discharge causes the loss of greater than \1/10\ acre of waters of the United States;
or

b. There is a discharge in a special aquatic site, including wetlands;

c. The notification must include a compensatory mitigation proposal to offset permanent
losses of waters of the United States to ensure that those losses result only in mimimal adverse
effects to the aquatic environment and a statement describing how temporary losses of waters
will be minimized to the maximum extent practicable;

d. For discharges in special aquatic sites, including wetlands and stream riffle and pool
complexes, the notification must include a delineation of the affected special aquatic sites;

e. The width of the fill is limited to the minimum necessary for the crossing;

f. This permit does not authorize stream channelization, and the authorized activities must
not cause more than minimal changes to the hydraulic flow characteristics of the stream, increase
flooding, or cause more than minimal degradation of water quality of any stream (see Generai
Conditions 9 and 21);
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g. This permit cannot be used to authorize non-linear features commonly associated with
transportation projects, such as vehicle maintenance or storage buildings, parking lots, train
stations, or aircraft hangars; and

h. The crossing is a single and complete project for crossing a water of the United States.
Where a road segment (i.e., the shortest segment of a road with independent utility that is part of
a larger project) has multiple crossings of streams (several single and complete projects) the
Corps will consider whether it should use its discretionary authority to require an individual
permit. (Sections 10 and 404)

Note: Some discharges for the construction of farm roads, forest roads, or temporary roads for
moving mining equipment may be eligible for an exemption from the need for a Section 404
permit (see 33 CFR 323.4).
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NATIONWIDE PERMIT GENERAL CONDITIONS

The following General Conditions must be followed in order for any authorization by a
NWP to be valid:

1. Navigation. No activity may cause more than a minimal adverse effect on navigation.

2. Proper Maintenance. Any structure or fill authorized shall be properly maintained,
including maintenance to ensure public safety.

3. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the ordinary high water mark or high tide
line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to
perform work within waters of the United States during periods of low-flow or no-flow.

4. Aquatic Life Movements. No activity may substantiaily disrupt the necessary lifecycle
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area, unless the activity’s primary purpose is to impound water.
Culverts placed in streams must be installed to maintain low flow conditions.

5. Equipment. Heavy equipment working in wetlands must be placed on mats, or other
measures must be taken to minimize soil disturbance.

6. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been added by the Division Enginesr (see 33 CFR 330.4(¢)) and with
any case specific conditions added by the Corps or by the state or tribe in its Section 401 Water
Quality Certification and Coastal Zone Management Act consistency determination.

7. Wild and Scenic Rivers. No activity may occur in a component of the National Wild and
Scenic River System; or in a river officially designated by Congress as a 'study river”™ for possible
inclusion in the system, while the river is in an official study status; unless the appropriate
Federal agency, with direct management responsibility for such river, has determined in writing
that the proposed activity will not adversely affect the Wild and Scenic River designation, or
study status. Information on Wild and Scenic Rivers may be obtained from the appropriate
Federal land management agency in the area (e.g., National Park Service, U.S. Forest Service,
Bureau of Land Management, U.S. Fish and Wildlife Service).

8. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to, reserved water rights and treaty fishing and hunting rights.
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9. Water Quality.

a. In certain states and tribal lands an individual 401 Water Quality Certification must be
obtained or waived (See 33 CFR 330.4(c)).

b. For NWPs 12, 14, 17, 18, 32, 39, 40, 42, 43, and 44, where the state or tribal 401
certification (either generically or individually) does not require or approve water quality
management measures, the permittee must provide water quality management measures that will
ensure that the authorized work does not result in more than minimal degradation of water
quality (or the Corps determines that compliance with state or local standards, where applicable,
will ensure no more than minimal adverse effect on water quality). An important component of
water quality management includes stormwater management that minimizes degradation of the
downstream aquatic system, including water quality (refer to General Condition 21 for
stormwater management requirements). Another important component of water quality
management is the establishment and maintenance of vegetated buffers next to open waters,
including streams (refer to General Condition 19 for vegetated buffer requirements for the
NWPs).

This condition is only applicable to projects that have the potential to affect water quality.
While appropriate measures must be taken, in most cases it is not necessary to conduct detailed
studies to.identify such measures or to require monitoring.

10. Coastal Zone Management. In certain states, an individual state coastal zone
management consistency concurrence must be obtained or waived (see 33 CFR 330.4(d)).

11. Endangered Species.

a. No activity is authorized under any NWP which is likely to jeopardize the continued
existence of a threatened or endangered species or a species proposed for such designation, as
identified under the Federal Endangered Species Act (ESA), or which wiil destroy or adversely
modify the critical habitat of such species'.g\lon-federal permittees shall notify the District
Engineer if any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or is located in the designated critical habitat and shall not begin work on the
activity until notified by the District Engineer that the requirements of the ESA have besn
satisfied and that the activity is authorized. For activities that may affect Federally-listed
endangered or threatened species or designated critical habitat, the notification must include the
name(s) of the endangered or threatened species that may be affected by the proposed work or
that utilize the designated critical habitat that may be affected by the proposed work. As a result
of formal or informal consultation with the FWS or NMFS the District Engineer mav add
species-specific regional endangered species conditions to the NWPs.

b. Authorization of an activity by a NWP does not authorize the "take" of a threatened
or endangered species as defined under the ESA. In the absence of separate authorizaton (e.g., an
ESA Section 10 Permit, a Biological Opinion with "incidental take" provisions, etc.) from the

4
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USFWS or the NMFS, both lethal and non-lethal "takes" of protected species are in violation of
the ESA. Information on the location of threatened and endangered species and their crincal
habitat can be obtained directly from the offices of the USFWS and NMFS or their World Wide
Web pages at http://www.fws.gov/r9endspp/endspp.html and http//www.nfms.noaa gov/prot
res/overview/es.html respectively.

12. Historic Properties. No activity that may affect historic properties listed, or eligible for
listing, in the National Register of Historic Places is authorized, until the District Engineer has
complied with the provisions of 33 CFR part 325, Appendix C¥he prospective permittee must
notify the District Engineer if the authorized activity may affect any historic properties listed,
determined to be eligible, or which the prospective permittee has reason to believe may be
eligible for listing on the National Register of Historic Places, and shall not begin the activity
until notified by the District Engineer that the requirements of the National Historic Preservation
Act have been satisfied and that the activity is authorized. Information on the location and
existence of historic resources can be obtained from the State Historic Preservation Office and
the National Register of Historic Places (see 33 CFR 330.4(g)). For activities that may affect
historic properties listed in, or eligible for listing in, the National Register of Historic Places, the
notification must state which historic property may be affected by the proposed work or include a
vicinity map indicating the location of the historic property.

X13. Notification.

a. Timing; where required by the terms of the NWP, the prospective permittes must
notify the District Engineer with a preconstruction notification (PCN) as early as possible. The
District Engineer must determine if the notification is complete within 30 days of the date of
receipt and can request additional information necessary to make the PCN complete oniy once.
However, if the prospective permittee does not provide all of the requested informazon. then the
District Engineer will notify the prospective permittee that the notification is still iccomplete and
the PCN review process will not commence until all of the requested information has been
received by the District Engineer. The prospective permittee shall not begin the activity:

1. Until notified in writing by the District Engineer that the activity mzay proceed
under the NWP with any special conditions imposed by the District or Division Enginesr; or

2. If notified in writing by the District or Division Engineer that an Incivicual
Permit is required; or

3. Unless 45 days have passed from the District Engineer's receipt of the complete
notification and the prospective permittee has not received written notice from the District or
Division Engineer. Subsequently, the permittee's right to proceed under the NWP mav be
modified, suspended, or revoked only in accordance with the procedure set forth in 33 CFR
330.5(d)(2).
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b. Contents of Notification: The notification must be in writing and include the
following information:

1. Name, address and telephone numbers of the prospective permittee;
2. Location of the proposed project;

3. Brief description of the proposed project; the project's purpose; direct and indirect
adverse environmental effects the project would cause; any other NWP(s), Regional General
Permit(s), or Individual Permit(s) used or intended to be used to authorize any part
of the proposed project or any related activity. Sketches should be provided when necessary to
show that the activity complies with the terms of the NWP (Sketches usually clarify the project
and when provided result in a quicker decision.);

4. For NWPs 7, 12, 14, 18, 21, 34, 38, 39, 40, 41, 42, and 43, the PCN
must also include a delineation of affected special aquatic sites, including wetlands. vegetated
shallows (e.g., submerged aquatic vegetation, seagrass beds), and riffle and pool complexes (see

paragraph 13(f));

5. For NWP 7 (Cutfall Structures and Maintenance), the PCN must include
information regarding the original design capacities and configurations of those areas of the
facility where maintenance dredging or excavation is proposed;

6. For NWP 14 (Linear Transportation Projects), the PCN must include a
compensatory mitigation proposal to offset permanent losses of waters of the US and a statement
describing how temporary losses of waters of the US will be minimized to the maximum extent
practicable;

7. For NWP 21 (Surface Coal Mining Activities), the PCN must include an Office
of Surface Mining (OSM) or state-approved mitigation plan, if applicable. To be authorized by
this NWP, the District Engineer must determine that the activity complies with the terms and
conditions of the NWP and that the adverse environmental effects are minimal both individuaily
and cumulatively and must notify the project sponsor of this determination in writing;

8. For NWP 27 (Stream and Wetland Restoration Activities), the PCN must include
documentation of the prior condition of the site that will be reverted by the permittee;

9. For NWP 29 (Single-Family Housing), the PCN must also include:

1. Any past use of this NWP by the Individual Permittee and‘or the permittee's
spouse;

ii. A statement that the single-family housing activity is for a personal residence
of the permittee;
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iii. A description of the entire parcel, including its size, and a delineation of
wetlands. For the purpose of this NWP, parcels of land measuring \1/4\-acre or less will not
require a formal on-site delineation. However, the applicant shall provide an indication of where
the wetlands are and the amount of wetlands that exists on the property. For parcels greater than
\1/4\-acre in size, formal wetland delineation must be prepared in accordance with the current
method required by the Corps. (See paragraph 13(f));

iv. A written description of all land (including, if available, legal descriptions)
owned by the prospective permittee and/or the prospective permittee's spouse, within a one mile
radius of the parcel, in any form of ownership (including any land owned as a partner,
corporation, joint tenant, co-tenant, or as a tenant-by-the-entirety) and any land on which a
purchase and sale agreement or other contract for sale or purchase has been executed;

10. For NWP 31 (Maintenance of Existing Flood Control Facilities), the prospective
permittee must either notify the District Engineer with a PCN prior to each maintenance activity
or submit a five-year (or less) maintenance plan. In addition, the PCN must include all of the
following:

1. Sufficient baseline information identifying the approved channel depths and
configurations and existing facilities. Minor deviations are authorized, provided the approved
flood control protection or drainage is not increased;

ii. A delineation of any affected special aquatic sites, including wetlands; and,
iii. Location of the dredged material disposal site;

11. For NWP 33 (Temporary Construction. Access, and Dewatering), the PCN must
also include a restoration plan of reasonable measures to avoid and minimize adverse effects to
aquatic resources;

12. For NWPs 39, 43 and 44, the PCN must also include a written statement to the
District Engineer explaining how avoidance and minimization for losses of waters of the US
were achieved on the project site;

13. For NWP 39 and NWP 42, the PCN must include a compensatory mitigation
proposal to offset losses of waters of the US or justification explaining why compensatory
mitigation should not be required. For discharges that cause the loss of greater than 300 linear
feet of an intermittent stream bed, to be authorized, the District Engineer must determine that the
activity complies with the other terms and conditions of the NWP, determine adverse
environmental effects are minimal both individually and cumulatively, and waive the limitation
on stream impacts in writing before the permittee may proceed;
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14. For NWP 40 (Agricultural Activities), the PCN must include a compensatory
mitigation proposal to offset losses of waters of the US. This NWP does not authorize the
relocation of greater than 300 linear feet of existing serviceable drainage ditches constructed in
non-tidal streams unless, for drainage ditches constructed in intermittent nontidal streams, the
District Engineer waives this criterion in writing, and the District Engineer has determined that
the project complies with all terms and conditions of this NWP, and that any adverse impacts of
the project on the aquatic environment are minimal, both individually and camulatively;

15. For NWP 43 (Stormwater Management Facilities), the PON must include, for
the construction of new stormwater management facilities, a maintenance plan (in accordance
with state and local requirements, if applicable) and a compensatory mitigation proposal to offset
losses of waters of the US. For discharges that cause the loss of greater than 300 linear feet of an
intermittent stream bed, to be authorized, the District Engineer must determine that the activity
complies with the other terms and conditions of the NWP, determine adverse environmental
effects are minimal both individually and cumulatively, and waive the limitation on stream
impacts in writing before the permittee may proceed;

16. For NWP 44 (Mining Activities), the PCN must include 2 description of all
waters of the US adversely affected by the project, a description of meastres taken to minimize
adverse effects to waters of the US, a description of measures taken to complyv with the criteria of
the NWP, and a reclamation plan (for all aggregate mining activities in isolated waters and
non-tidal wetlands adjacent to headwaters and any hard rock/mineral mining activities);

17. For activities that may adversely affect Federallv-listed endangered or
threatened species, the PCN must include the name(s) of those endangered or threatened species
that may be affected by the proposed work or utilize the designated criticzi habitat that may be
affected by the proposed work; and

18. For activities that may affect historic properties listed in. or eligible for listing
in, the National Register of Historic Places, the PCN must state which historic property may be
affected by the proposed work or include a vicinity map indicating the location of the historic

property.

c. Form of Notification: The standard Individual Permit applicaion form (Form ENG
4345) may be used as the notification but must clearly indicate that it is 2 PCN and must include
all of the information required in (b) (1)-(18) of General Condition 13. A letter containing the
requisite information may also be used.

d. District Engineer's Decision: In reviewing the PCN for the prooesed activity, the
District Engineer will determine whether the activity authorized by the NWP will result in more
than minimal individual or cumulative adverse environmental effects or may be contrary to the
public interest. The prospective permittee may submit a proposed mitigazion plan with the PCN
to expedite the process. The District Engineer will consider any proposec compensatory
mitigation the applicant has included in the proposal in determining whezher the net adverse

8
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environmental effects to the aquatic environment of the proposed work are minimal. If the
District Engineer determines that the activity complies with the terms and conditions of the NWP
and that the adverse effects on the aquatic environment are minimal, after considering mitigation,
the District Engineer will notify the permittee and include any conditions the District Engineer
deems necessary. The District Engineer must approve any compensatory mitigation proposal
before the permittee commences work. If the prospective permittee is required to submit a
compensatory mitigation proposal with the-PCN, the proposal may be either conceptual or
detailed. If the prospective permittee elects to submit a compensatory mitigation plan with the
PCN, the District Engineer will expeditiously review the proposed compensatory mitigation plan.
The District Engineer must review the plan within 45 days of receiving a complete PCN and
determine whether the conceptual or specific proposed mitigation would ensure no more than
minimal adverse effects on the aquatic environment. If the net adverse effects of the project on
the aquatic environment (after consideration of the compensatory mitigation proposal) are
determined by the District Engineer to be minimal, the District Engineer will provide a timely
written response to the applicant. The response will state that the project can proce=d under the
terms and conditions of the NWP.

If the District Engineer determines that the adverse effects of the proposed work are more
than minimal, then the District Engineer will notify the applicant either:

1. That the project does not qualify for authorization under the NWP and instruct
the applicant on the procedures to seek authorization under an Individual Permit;

2. that the project is authorized under the NWP subject to the applicant’s submission
of a mitigation proposal that would reduce the adverse effects on the aquatic environment to the
minimal level; or

3. that the project is authorized under the NWP with specific modificagons or
conditions. Where the District Engineer determines that mitigation is required to easure no more
than minimal adverse effects occur to the aquatic environment, the activity will be authorized
within the 45-day PCN period. The authorization will include the necessary concepmal or
specific mitigation or a requirement that the applicant submit a mitigation proposai that would
reduce the adverse effects on the aquatic environment to the minimal level. When conceptual
mitigation is included, or a mitigation plan is required under item (2) above, no work in waters of
the US will occur until the District Engineer has approved a specific mitigation plan.

e. Agency Coordination: The District Engineer will consider any comments from
Federal and state agencies concerning the proposed activity's compliance with the :erms and
conditions of the NWPs and the need for mitigation to reduce the project's adverse environmental
effects to a minimal level.

For activities requiring notification to the District Engineer that result in the ‘oss of greater
than \1/2\-acre of waters of the US, the District Engineer wiil provide immediately (e.z., via
facsimile transmission, overnight mail, or other expeditious manner) a copy to the appropriate
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Federal or state offices (USFWS, state natural resource or water quality agency, EPA, State
Historic Preservation Officer (SHPO), and, if appropriate, the NMFS). With the exception of
NWP 37, these agencies will then have 10 calendar days from the date the material is transmitted
to telephone or fax the District Engineer notice that they intend to provide substantive,
site-specific comments. If so contacted by an agency, the District Engineer will wait an
additional 15 calendar days before making a decision on the notification. The District Engineer
will fully consider agency comments received within the specified time frame, but will provide
no response to the resource agency, except as provided below. The District Engineer will indicate
in the administrative record associated with each notification that the resource agencies' concerns
were considered. As required by section 305(b)(4)(B) of the Magnuson-Stevens Fishery
Conservation and Management Act, the District Engineer will provide a response to NMFS
within 30 days of receipt of any Essential Fish Habitat conservation recommendations.
Applicants are encouraged to provide the Corps multiple copies of notifications to expedite
agency notification.

[
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f. Wetland Delineations: Wetland delineations must be prepared in accordance with the
current method required by the Corps (For NWP 29 see paragraph (b)(9)(iii) for parcels less than
(\1/4\-acre in size). The permittee may ask the Corps to delineate the special aquatic site. There
may be some delay if the Corps does the delineation. Furthermore, the 45-day period will not
start until the wetland delineation has been completed and submitted to the Corps, where
appropriate.

S14. Compliance Certification. Every permittee who has received NWP verification from the
Corps will submit a signed certification regarding the completed work and any required
mitigation. The certification will be forwarded by the Corps with the authorization letter and will
include:

a. A statement that the authorized work was done in accordance with the Corps
authorization. including any general or specific conditions;

b. A statement that any required mitigation was completed in accordance with the
permit conditions; and

c. The signature of the permittee certifying the completion of the work and mitigation.

15. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and
complete project is prohibited, except when the acreage loss of waters of the US authorized >v
the NWPs does not exceed the acreage limit of the NWP with the highest specified acreage limit
(e.g. if a road crossing over tidal waters is constructed under NWP 14, with associated bank
stabilization authorized by NWP 13, the maximum acreage loss of waters of the US for the total
project cannot exceed \ 1/3\-acre) .

10



16. Water Supply Intakes. No activity, including structures and work in navigable waters of
the US or discharges of dredged or fill material, may occur in the proximity of a public water
supply intake except where the activity is for repair of the public water supply intake structures
or adjacent bank stabilization.

17. Shellfish Beds. No activity, including structures and work in navigable waters of the US
or discharges of dredged or fill material, may occur in areas of concentrated shellfish
populations, unless the activity is directly related to a shellfish harvesting activity authorized by
NWP 4.

18. Suitable Material. No activity, including structures and work in navigable waters of the
US or discharges of dredged or fill material, may consist of unsuitable matenial (e.g., trash,
debris, car bodies, asphalt, etc.) and material used for construction or discharged must be free
from toxic pollutants in toxic amounts (see section 307 of the CWA).

19. Mitigation. The District Engineer will consider the factors discussed below when
determining the acceptability of appropriate and practicable mitigation necessary to offset
adverse effects on the aquatic environment that are more than minimal.

a. The project must be designed and constructed to avoid and minimize adverse effects
to waters of the US to the maximum extent practicable at the project site (i.e., on site).

b. Mitigation in all its forms (avoiding, minimizing, rectifving, reducing or
compensating) will be required to the extent necessary to ensure that the adverse effects to the
aquatic environment are minimal.

c. Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland impacts requiring a PCN, unless the District Engineer determines in writing that some
other form of mitigation would be more environmentally appropriate and provides a
project-specific waiver of this requirement. Consistent with National policy, the District Engineer
will establish a preference for restoration of wetlands as compensatory mitigation, with
preservation used only in exceptional circumstances.

d. Compensatory mitigation (i.e., replacement or substitution of aquatic resources for
those impacted) will not be used to increase the acreage losses allowed by the acreage limits of
some of the NWPs. For example, \1/4\-acre of wetlands cannot be created to change a,\3/4‘\acre
loss of wetlands to a \1/2\-acre loss associated with NWP 39 verificauon. However. \1/2\-acre of
created wetlands can be used to reduce the impacts of a \1/2\-acre loss of wetlands to the
minimum impact level in order to meet the minimal impact requirement associated with NWPs.

e. To be practicable, the mitigation must be available and capable of being done
considering costs, existing technology, and logistics in light of the overall project purposes.
Examples of mitigation that may be appropriate and practicable include. but are not limited to:
reducing the size of the project; establishing and maintaining wetland or upiand vegetated buffers

11
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to protect open waters such as streams; and replacing losses of aquatic resource functions and
values by creating, restoring, enhancing, or preserving similar functions and values, preferably in
the same watershed.

f. Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the establishment, maintenance, and legal protection
(e.g., easements, deed restrictions) of vegetated buffers to open waters. In many cases, vegetated
buffers will be the only compensatory mitigation required. Vegetated buffers should consist of
native species. The width of the vegetated buffers required will address documented water
quality or aquatic habitat loss concerns. Normally, the vegetated buffer .will be 25 to 50 feet wide
on each side of the stream, but the District Engineers may require slightly wider vegetated buffers
to address documented water quality or habitat loss concerns. Where both wetlands and open
waters exist on the project site, the Corps will determine the appropriate compensatory mitigation
(e.g., stream buffers or wetlands compensation) based on what is best for the aquatic
environment or, a watershed basis. In cases where vegetated buffers are determined to be the
most appropriate form of compensatory mitigation, the District Engineer may waive or reduce
the requirement to provide wetland compensatory mitigation for wetland impacts.

g. Compensatory mitigation proposals submitted with the " notificaion” may be either
conceptual or detailed. If conceptual plans are approved under the verification. then the Corps
will condition the verification to require detailed plans be submitted and approved by the Corps
prior to construction of the authorized activity in waters of the US.

h. Permittees may propose the use of mitigation banks, in-lieu fee arrangements or
separate activity-specific compensatory mitigation. In all cases that require compensatory
mitigation, the mitigation provisions will specify the party responsible for accomplishing and/or
complying with the mitigation plan.

20. Spawning Areas. Activities, including structures and work in navigable waters of the
US or discharges of dredged or fill material, in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the phyvsical destruction (e.g.,
excavate, fill, or smother downstream by substantial turbidity) of an important spawning area are
not authorized.

21. Management of Water Flows. To the maximum extent practicabie. the activity must be
designed to maintain preconstruction downstream flow conditions (e.g., location, capacity, and
flow rates). Furthermore, the activity must not permanently restrict or impede the passage of
normal or expected high flows (unless the primary purpose of the fill is to impound waters) and
the structure or discharge of dredged or fill material must withstand expected high flows. The
activity must, to the maximum extent practicable, provide for retaining excess flows from the
site, provide for maintaining surface flow rates from the site similar to preconstruction
conditions, and provide for not increasing water flows from the project site, relocating water, or
redirecting water flow beyond preconstruction conditions. Stream channelizing will be reduced to
the minimal amount necessary, and the activity must, to the maximum extent practicable. reduce

12
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adverse effects such as flooding or erosion downstream and upstream of the project site, unless
the activity is part of a larger system designed to manage water flows. In most cases, it will not
be a requirement to conduct detailed studies and monitoring of water flow.

This condition is only applicable to projects that have the potential to affect waterflows.
While appropriate measures must be taken, it is not necessary to conduct detailed studies to
identify such measures or require monitoring to ensure their effectiveness. Normally, the Corps
will defer to state and local authorities regarding management of water flow.

22. Adverse Effects From Impoundments. If the activity creates an impoundment of water,
adverse effects to the aquatic system due to the acceleration of the passage of water, and/or the
restricting its flow shall be minimized to the maximum extent practicable. This includes
structures and work in navigable waters of the US, or discharges of dredged or fill material.

23. Waterfowl Breeding Areas. Activities, including structures and work in navigable
waters of the US or discharges of dredged or fill material, into breeding areas for migratory
waterfowl must be avoided to the maximum extent practicable.

24. Removal of Temporary Fills. Any temporary fills must be removed in their entirety and
the affected areas returned to their preexisting elevation.

25. Designated Critical Resource Waters. Critical resource waters include,
NOAA-designated marine sanctuaries, National Estuarine Research Reserves, National Wild and
Scenic Rivers, critical habitat for Federally listed threatened and endangered species, coral reefs,
state natural heritage sites, and outstanding national resource waters or other waters officially
designated by a state as having particular environmental or ecological significance and identified
by the District Engineer after notice and opportunity for public comment. The District Engineer
may also designate additional critical resource waters after notice and opportunity for comment.

a. Except as noted below, discharges of dredged or fill material into waters of the US
are not authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, and 44 for any
activity within, or directly affecting, critical resource waters, including wetlands adjacent to such
waters. Discharges of dredged or fill materials into waters of the US may be authorized by the
above NWPs in National Wild and Scenic Rivers if the activity complies with General Condition
7. Further, such discharges may be authorized in designated critical habitat for Federally listed
threatened or endangered species if the activity complies with General Condition 11 and the
USFWS or the NMFS has concurred in a determination of compliance with this condition.

b. For NWPs 3, §, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with General Condition 13, for any activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The District
Engineer may authorize activities under these NWPs only after it is determined that the impacts
to the critical resource waters will be no more than minimal.

13
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26. Fills Within 100-Year Floodplains. For purposes of this General Condition, 100-year

floodplains will be identified through the existing Federal Emergency Management Agency's
(FEMA) Flood Insurance Rate Maps or FEMA-approved local floodplain maps.

a. Discharges in Floodplain; Below Headwaters. Discharges of dredged or fill material
into waters of the US within the mapped 100year floodplain, below headwaters (i.e. five cf5s),
resulting in permanent above-grade fills, are not authorized by NWPs 39, 40, 42, 43, and 44.

b. Discharges in Floodway; Above Headwaters. Discharges of dredged or fill material
into waters of the US within the FEMA or locally mapped floodway, resulting in permanent
above-grade fills, are not authorized by NWPs 39, 40, 42, and 44.

c. The permittee must comply with any applicable FEMA-approved state or local
floodplain management requirements.

27. Construction Period. For activities that have not been verified by the Corps and the
project was commenced or under contract to commence by the expiration date of the NWP (or
modification or revocation date), the work must be completed within 12-months after such date
(including any modification that affects the project).

For activities that have been verified and the project was commenced or under contract to
commence within the verification period, the work must be completed by the date determined by
the Corps.

For projects that have been verified by the Corps, an extension of a Corps approved
completion date maybe requested. This request must be submitted at least one month before the
previously approved completion date.

FURTHER INFORMATION

1. District Engineers have authority to determine if an activity complies with the terms and
conditions of a NWP.

2. NWPs do not obviate the need to obtain other Federal. State, or local permits. approvals, or
authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.
4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project.
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DEFINITIONS

Best Management Practices (BMPs): BMPs are policies, practices, procedures, or structures
implemented to mitigate the adverse environmental effects on surface water quality resulting
from development. BMPs are categorized as structural or nonstructural. A BMP policy may
affect the limits on a development.

Compensatory Mitigation: For purposes of Section 10/404, compensatory mitigation is the
restoration, creation, enhancement, or in exceptional circumstances, preservation of wetlands
and/or other aquatic resources for the purpose of compensating for unavoidable adverse impacts,
which remain, after all appropriate and practicable avoidance and minimization has been
achieved.

Creation: The establishment of a wetland or other aquatic resource where one did not formesiy
exist.

Enhancement: Activities conducted in existing wetlands or other aquatic resources that increase
one or more aquatic functions.

Ephemeral Stream: An ephemeral stream has flowing water only during and for a short duration
after, precipitation events in a typical year. Ephemeral stream beds are located above the water
table year-round. Groundwater is not a source of water for the stream. Runnoff from rairfall is
the primary source of water for stream flow.

Farm Tract: A unit of contiguous land under one ownership that is operated as a farm or par of
a farm.

Flood Fringe: That portion of the 100-year floodplain outside of the floodway (orten referred to
as “floodway fringe™).

Floodway: The area regulated by Federal, state, or local requirements to provide for the
discharge of the base flood so the cumulative increase in water surface elevation is no more than
a designated amount (not to exceed one foot as set by the National Flood Insurance Programi)
within the 100-year floodplain.

Independent Utilitv: A test to determine what constitutes a single and complete project in the
Corps regulatory program. A project is considered to have independent utility if it would be
constructed absent the construction of other projects in the project area. Portions of a muiti-
phase project that depend upon other phases of the project do not have independent unlity.
Phases of a project that would be constructed even if the other phases were not built can be
considered as separate single and complete projects with independent utility.
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Intermittent Stream: An intermittent stream has flowing water during certain times of the year,

when groundwater provides water for stream flow. During dry periods, intermittent streams may
not have flowing water. Runoff from rainfall is a supplemental source of water for stream flow.

Loss of waters of the US: Waters of the US that include the filled area and other waters that are
permanently adversely affected by flooding, excavation, or drainage because of the regulated
activity. Permanent adverse effects include permanent above-grade, at-grade, or below-grade
fills that change an aquatic area to dry land, increase the bottom elevation of a waterbody, or
change the use of a waterbody. The acreage of loss of waters of the US is the threshold
measurement of the impact to existing waters for determining whether a project may qualify for a
NWP,; it is not a net threshold that is calculated after considering compensatory mitigation that
may be used to offset losses of aquatic functions and values. The loss of stream bed includes the
linear feet of stream bed that is filled or excavated. Waters of the US temporarily filled, flooded,
excavated, or drained, but restored to preconstruction contours and elevations after construction,
are not included in the measurement of loss of waters of the US. Impac:s to ephemeral waters
are only not included in the acreage or linear foot measurements of loss of waters of the US or
loss of stream bed, for the purpose of determining compliance with the threshold limits of the
NWPs.

Non-tidal Wetland: An area that, during a year with normal patterns of precipitation has standing
or flowing water for sufficient duration to establish an ordinaryv high water mark. Aquatic
vegetation within the area of standing or flowing water is either non-emergent, sparse, or absent.
Vegetated shallows are considered to be open waters. The term ~open water” includes rivers,
streams, lakes, and ponds. For the purposes of the NWPs, this termn does not include ephemeral
waters.

Perennial Stream: A perennial stream has flowing water year-round during a tvpical year. The
water table is located above the stream bed for the most of the yvear. Groundwater is the primary
source of water for stream flow. Runoff from rainfall is a suppiemental source of water for
stream flow.

Permanent Above-grade Fill: A discharge of dredged or fill material into waters of the US,
including wetlands, that results in a substantial increase in ground eievation and permanently
converts part or all of the waterbody to dry land. Structural fills authorized by NWPs 3, 253, 36,

etc. are not included.

Preservation: The protection of ecologically important wetlands or other aguatic resources in
perpetuity through the implementation of appropriate legal and phyvsicai mechanisms.
Preservation may include protection of upland areas adjacent to weilands as necessary to ensure
protection and/or enhancement of the overall aquatic ecosystem.

Restoration: Re-establishment of wetland and/or other aquatic resource characteristics and
function(s) at a site where they have ceased to exist, or exist in a supstantailv degraded state.
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Riffle and Pool Complex: Riffle and pool complexes are special aquatic sites under the 404(b)(1)
Guidelines. Riffle and pool complexes sometimes characterize steep gradient sections of
streams. Such stream sections are recognizable by their hydraulic characteristics. The rapid
movement of water over a course substrate in riffles results in a rough flow, a turbulent surface
and high dissolved oxygen levels in the water. Pools are deeper areas associated with riffles. A
slower stream velocity, a streaming flow, a smooth surface, and a finer substrate characterize
pools. :

Single and Complete Project: The term “single and complete project” is defined at 33 CFR
330.2(i) as the total project proposed or accomplished by one owner/developer or parmership or
other association of owners/developers (see definition of independent utility). For linear
projects, the “single and complete project” (i.e., a single and complete crossing) will apply to
each crossing of a separate water of the US (i.e., a single waterbody) at that location. An
exception is for linear projects crossing a single waterbody several times at separate and distant
locations; each crossing is considered a single and complete project. However, individual
channels in a braided stream or river, or individual arms of a large, irregularly shaped wetland or
lake, etc., are not separate waterbodies.

Stormwater Management: Stormwater management is the mechanism for controlling stormwater
runoff for the purposes of reducing downstream erosion, water quality degradation, and flooding
and mitigating the adverse effects of changes in land use on the aguatic environment.

Stormwater Management Facilities: Stormwater management facilities are those facilities,
including but not limited to, stormwater retention and detention ponds and BMPs, which retain
water for a period of time to control runoff and/or improve the quality (i.e., by reducing the
concentration of nutrients, sediments, hazardous substances and other pollutants) of stormwater
runoff.

Stream Channelization: The manipulation of a stream channel to increase the rate of water flow
through the stream channel. Manipulation may include deepening. widening, straightening,
armoring, or other activities that change the stream cross-section or other aspects of stream
channel geometry to increase the rate of water flow through the stream channel. A channelized
stream remains a water of the US, despite the modifications to increase the rate of water flow.

Tidal Wetland: A tidal wetland is a wetland (i.e., water of the US) that is inundated bv udal
waters. The definitions of a wetland and tidal waters can be found at 33 CFR 328.3(b) and 33
CFR 328.3(f), respectively. Tidal waters rise and fall in a predictable and measurable rhythm or
cycle due to the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall
of the water surface can no longer be practically measured in a prediciable rhythm due to
masking by other waters, wind, or other effects. Tidal wetlands are located channelward of the
high tide line (i.e., spring high tide line) and are inundated by tidai waters two times per lunar
month, during spring high tides.
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Vegetated Buffer: A vegetated upland or wetland area next to rivers, streams, lakes, or other
open waters, which separates the open water from developed areas, including agricultural land.
Vegetated buffers provide a variety of aquatic habitat functions and values (e.g., aquatic habitat
for fish and other aquatic organisms, moderation of water temperature changes, and detritus for
aquatic food webs) and help improve or maintain local water quality. A vegetated buffer can be
established by maintaining an existing vegetated area or planting native trees, shrubs, and
herbaceous plants on land next to openwaters. Mowed lawns are not considered vegetated
buffers because they provide little or no aquatic habitat functions and values. The establishment
and maintenance of vegetated buffers I a method of compensatory mitigation that can be used in
conjunction with the restoration, creation, enhancement or preservation of aquatic habitats to
ensure that activities authorized by NWPs result in minimal adverse effects to the aquatic
environment. (See General Condition 19.)

Vegetated Shallows: Vegetated shallows are special aquatic sites under the 404(b)(1) Guidelines.
They are areas that are permanently inundated and under normal circumstances have rooted
aquatic vegetation, such as seagrasses in marine and estuarine systems and a variety of vascular
rooted plants in freshwater systems.

Waterbodv: A waterbody is any area that in a normal year has water flowing or standing above
ground to the extent that evidence of an ordinary high water mark is established. Wetlands
contiguous to the waterbody are considered part of the waterbody.

FINAL REGIONAL CONDITIONS FOR NATIONWIDE PERMITS IN THE
WILMINGTON DISTRICT

1. Waters Excluded from NWP or Subject to Additional Notificauon Reguirements:

a. The Corps identified waters that will be excluded from use of this NWP. These waters are:

1. Discharges into Waters of the United States designated bv either the North Carolina
Division of Marine Fisheries (NCDMF) or the North Carolina Wildlife Resources Commission
(NCWRC) as anadromous fish spawning area are prohibited during the period berwesn February
15 and June 30, without prior written approval from NCDMF or NCWRC and the Corps.

2. Discharges into Waters of the United States designated as sturgeon spawning areas are
prohibited during the period between February 1 and June 30, without prior written approval
from the National Marine Fisheries Service (NMES).

b. The Corps identified waters that will be subject to additional notification requirements for
activities authorized by this NWP. These waters are:
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1. Prior to the use of any NWP in any of the following North Carolina designated waters,
applicants must comply with Nationwide Permit General Condition 13. In addition, the applicant
must furnish a written statement of compliance with all of the conditions of the applicabie
Nationwide Permit. The North Carolina designated waters that require additional notification
requirements are “Outstanding Resource Waters” (ORW) and <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>