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PROJECT COMMITMENTS

Yancey & Mitchell Counties
Bridge No. 61 on NC 197 over The North Toe River
Federal-aid Project No. BRSTP-197(1),
State Project No. 8.1900401
WBS 32597.1.1
T.I.P. No. B-1443

In addition to the Nationwide Permit 23 & 33 Conditions, the General Nationwide Permit
Conditions, Section 404 Only Conditions, Regional Conditions, State Consistency Conditions,
NCDOT’s Guidelines for Best Management Practices for Bridge Demolition and Removal,
Design Standards in Sensitive Watersheds, NCDOT’s Best Management Practices for Protection
of Surface Waters, General Certification Conditions, and Section 401 Conditions of Certification,
the following special commitments have been agreed to by NCDOT:

Commitments Developed through Project Development

“Guidelines for Construction Adjacent to Trout Waters” will be applied for this project.
No in-water work moratoria are associated with this project.

The Historic Bridge has been recorded in accordance with the Memorandum of Agreement.

The driveway access to the property immediately south of the bridge will be re-established as
part of the design and construction of the project.

Bridge Design — All Design Groups

1. Deck drains will be placed at the ends of the replacement bridge. Storm water will be directed
into catch basins and will then flow through a vegetated buffer so that no drainage will occur
over the North Toe River. Currently, drainage from the deck of the existing structure flows
directly into the river. Storm water coming off the approaching roadway at the bridge location
will be managed in a similar manner. These commitments have been incorporated in the
Structure Design Plans.

2. The replacement of B-1443 will result in two piers placed within the river, the same number
of piers as the existing bridge. However, the piers of the new bridge will impact 57 ft2 of the
riverbed, while the existing bridge piers are over two and a half times that size--151.2 ft2.
The reduction in the area and the number of piers in the North Toe River is expected to
reduce the bridge’s effects on stream-flow patterns at this site.

Bridge Construction — Division Construction Office

3. The NCDOT will remove Appalachian elktoes from the impact site and relocate them to
suitable locations upstream of the impacted area in the North Toe River, at river mile 25.5,
according to the procedures in the approved relocation plan in the Biological Assessment.

4. In addition to relocating all mussels found in the footprint of the impact area, the NCDOT
will conduct final mussel surveys in the project footprint just prior to construction and will
move any additional mussels found to the above-described upstream habitat.
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5. North Carolina sedimentation regulations, entitled “Design Standards in Sensitive
Watersheds,” will be implemented during the design and construction of the project, as
applicable. In addition to these standards, erosion-control measures for environmentally
sensitive areas will be implemented and will:

a. Identify areas adjacent to the North Toe River as “Environmentally Sensitive Areas” on the
erosion-control plans for this project

b. Provide a 50-ft buffer zone (each side of the stream), allowing clearing but not grubbing
until immediately before grading operations

c. Limit grubbing operations to within 10 days of grading

d. Require “seeding and mulching” to be performed immediately following grade
establishment

e. Require “staged seeding”--20-ft fill sections or 2 acres, whichever is less;

f. Clean erosion and sediment control measures when half full

g. Increase sediment storage capacity above standard BMP guidelines; the amount of increase
will be determined during the preconstruction meetings.

Bridge Demolition — Division Construction

The contractor will be required to submit for approval a demolition plan to the Resident Engineer
and the Bridge Construction Engineer prior to beginning bridge removal. This plan must be
sealed by a registered North Carolina Professional Engineer. The plan must use demolition
techniques that minimize the amount of debris that will enter the river and may include
procedures similar to those listed below. If the contractor provides procedures that do not follow
those described below, they will be reviewed for approval by the NCDOT Resident Engineer and
Bridge Construction Engineer and the USFWS and must be techniques that provide equal to or
fewer impacts than described below.

1. Prior to bridge demolition, all of the asphalt-wearing surface will be removed from the deck in
a manner that prohibits material from entering the river. Approved removal techniques include
milling or scrapping with a backhoe bucket. Depending on the technique used, containment
headers may be required. Typically, this consists of vertical boards attached to the bottom of
concrete barrier rail to prevent material from spilling into the river during removal.

2. The next step of the demolition process will be to remove all of the concrete rail and deck by
saw-cutting or non-shattering methods. This material will be removed from the bridge without
dropping material into the stream.

3. At this time in the demolition process the bridge superstructure will consist of the concrete
arches connected by small concrete beams (concrete diaphragms). Portions of the concrete
deck will be removed by saw-cutting and lifting out large pieces. Removing portions of the
floor will reduce the weight of the structure for the next step of demolition. However, like the
concrete diaphragms, some portion of the floor must remain to keep the arches from
separating.

4. At this point in the demolition process the remaining portion of the bridge will be dismantled;
every attempt will be made to prevent components of the bridge from dropping into the river.
Temporary support frames will be placed in the river under each arch. The support frame
foundation will most likely be precast concrete (such as a concrete barrier), but the contractor
may choose to use a timber or steel foundation. Due to the irregular rock streambed, small
amounts of riprap or sandbags may be required to level up the support frame foundation.
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Support frames will need to be placed in at least three locations under each arch (midspan and
quarter points). The arches will then be sawed into sections and an attempt will be made to lift
these sections out with a crane. The arches could potentially separate, and all or a portion of
them could fall into the river. The contractor’s demolition plan will detail the maximum
amount of the bridge that can be safely removed. Any portion that falls into the stream will be
lifted out with a crane. '

5. The proposed causeways will be used as access for bent removal. Equipment will need to be
staged adjacent to the bent in order to facilitate sawing it into manageable sections above
water elevation. Cranes on the causeways will lift the sections out. Once the bents have been
removed to water elevation, the remaining mass of concrete will be removed to streambed
elevation by underwater sawing or the use of a hoe ram to break the bent at streambed
interface to allow for lifting it out as a unit. During this process, turbidity curtains will be used
(if water depth is sufficient), and the disturbance of the steam bottom will be limited to an area
3 feet around the perimeter of the bent. The existing footing below streambed will be left in
place to avoid additional streambed disturbance.

6. The temporary causeways used for the project were designed to result in the least amount of
rock fill entering the river while providing sufficient area to accomplish the construction and
demolition. The causeways will be constructed with pipes to maintain linear flow of the river

- by passing water through the causeways. The construction of the causeways will follow a
phasing plan so that not all causeways needed for construction and demolition are in the river
at the same time, minimizing impacts to the flow of the river. The use of J ersey-type or similar
barrier devices will be installed around the perimeter of the causeways to help contain the
stone used to construct the causeways.

7. The use of explosives will not be allowed.
8. Saw slurry must be contained by approved vacuum methods.
Additional Measures — Division Construction

1. In order to avoid and minimize environmental impacts associated with these projects, all
standard procedures and measures, including the NCDOT’s BMP for Construction and
Maintenance Activities and the TVA’s Water Management Standard Conditions will be
strictly enforced during the project. Provisions to preclude contamination by toxic substances
during the project will also be strictly enforced.

Additional Measures — Natural Environment Unit

1. The NCDOT proposes to relocate all native mussels, including the Appalachian elktoe, from
the footprints and extending downstream 262 feet and upstream 66 feet of the two bridge
replacement projects. The procedure for the relocation is detailed in the Biological Assessment
(BA). The relocation procedure within the BA provides a plan that relocates freshwater
mussels in such a way as to reduce stress and minimize the risk of injury while the species are
in transit. If at any time during the relocation it is determined that these procedures are not
meeting the stated objectives, more stringent methods may be developed, in cooperation with
the NCWRC and the USFWS, to ensure that the mussels are relocated successfully. During
August 2005 the NCDOT, NCWRC, Catena Group, and USFWS worked together to choose a
suitable relocation site. It was decided that the mussels from the bridge site would be moved to
suitable habitat within the upstream limits of the Appalachian elktoe’s distribution.
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Concentrating mussels in a location within the upper limits of its distribution, where numbers
are currently very low, may help facilitate the continued up-river recruitment trend of the
species. The most suitable site was determined to be on the North Toe River, between Penland
and Boonford, at approximately river mile 25.5. The relocation site will be monitored for the
survival of relocated mussels and the movement of mussels a month after they have been
removed from the defined salvage areas. The relocation site will then be monitored for
recovery, survival (of recovered mussels), movement, and growth of mussels once a year for 5
years after the project is constructed.

2. The NCDOT has initiated a watershed search for potential riparian properties within the North
Toe River. The NCDOT has investigated approximately five sites consisting of opportunities
for 100-foot riparian buffer protection and/or restoration. The NCDOT has committed to
purchase (for protection and/or restoration) at least 3,000 linear feet of these riparian buffers
sites. Riparian buffers will be purchased to offset unavoidable impacts on the Appalachian
elktoe population associated with the bridge construction and demolition.

3. The NCDOT proposes to monitor the river channel and banks at sites upstream, at the
construction sites, and downstream to determine changes in habitat resulting from activities at
these sites. If any problems with regard to stream stability are detected during the monitoring,
the NCDOT has proposed to attempt to correct the problems. This monitoring will also help
evaluate the impacts of construction on habitat in the North Toe River.

4. The NCDOT has developed erosion-control measures for this project specifically to protect the
Appalachian elktoe and its habitat. These measures are listed in the “Bridge Design” section of
this Greensheet. In addition to these erosion-control measures, an inspection of the erosion-
control devices will be conducted on a daily basis by the Construction Project Inspector
positioned in the District Office in which the project occurs. The Roadside Environmental
Branch of the NCDOT also has Area Field Operations Engineers who will perform
compliance inspections of the erosion-control devices a minimum of twice a month during the
life of a project. In addition to these levels of inspection, an environmental specialist with the
NCDOT Office of Natural Environment’s Biological Surveys Unit will perform periodic site
inspections of the erosion-control measures at the construction site. This person will also be
making qualitative assessments of the North Toe River habitat at the construction sites. These
visits will be unannounced and directly in relationship to rain events whenever possible.

Invitation to Preconstruction Meeting - Division

The NCDOT Project Development and Environmental Analysis Branch and the USFWS will be
invited to the preconstruction conference to discuss with the contractor the provisions of this

Opinion. Prior to construction the contractor will be required to give notification of the
construction initiation date to the USFWS, NCWRC, and TVA.
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Commitments Developed through Permitting

Division 13 Construction, Natural Environment Unit, Roadside Environment Unit, etc.

1.

All work must be performed in strict compliance with the plans received by this office, which
is a part of this permit. Any modification to the permit plans must be approved by the
USACE prior to implementation.

Failure to institute and carry out the details of these special conditions will result in a
directive to cease all ongoing and permitted work within waters and/or wetlands associated
with the permitted project, or such other remedies and/or fines as the District Engineer or his
authorized representatives may seek.

The permittee shall require its contractors and/or agents to comply with the terms and
conditions of this permit in the construction and maintenance of this project, and shall
provide each of its contractors and/or agents associated with the construction or maintenance
of this project with a copy of this permit, and any authorized modifications. A copy of this
permit, and any authorized modifications, including all conditions, shall be available at the
project site during construction and maintenance of this project.

This permit does not authorize temporary placement or double handling of excavated or fill
material within waters or wetlands outside the permitted area.

All Conditions of the attached North Carolina Wildlife Resources Commission letter of
October 13, 2006 are hereby incorporated as special condition of this permit.

The permittee will report any violation of these conditions or violations of Section 2020
Clean Water Act or Section 10 of the Rivers and Harbors Act in writing to the Wilmington
District, U.S. Army Corps of Engineers, within 24 hours of the permittee’s discovery of the
violation. ‘

Prior to demolition, NCDOT shall record Bridge No. 61 in accordance with the Historic
Structures Recordation Plan (Appendix A) of the MOA executed by the NCDOT, SHPO, and
FHWA and accepted by the Advisory Council On Historic Preservation non October 14,
1998.

All Reasonable and Prudent Measures and Terms and Conditions contained in the July 6,
2006 US Fish and Wildlife Service’s Biological Opinion on the effects of the subject bridge
demolition and replacement on the federally endangered Appalachian elktoe and it’s
Designated Critical Habitat are hereby incorporated as conditions of this permit. Your
authorization under this Corps permit is conditional upon your compliance with all of the
mandatory Reasonable and Prudent Measures and Terms and Conditions in the Biological
Opinion.

Reasonable and Prudent Measures from USFWS Biological Opinion

1.

The NCDOT will ensure that the contractor understands and follows the measures listed in
the “Conservation Measures,” “Reasonable and Prudent Measures,” and “Terms and
Conditions” sections of this Opinion.
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Containment systems will be developed for particular stages of the demolition and
construction of the bridges to minimize impacts to the Appalachian elktoe and its habitat.

Demolition activities and the relocation of mussels will be conducted during time periods that
will result in fewer impacts to the Appalachian elktoe.

The NCDOT will send copies of the monitoring reports for the relocated mussels to the
Service’s Asheville Field Office every year for the 5-year monitoring time period.

During the relocation of mussels, the Service may alter, if needed, methods and plans for
moving the mussels.

The NCDOT will notify the Service if their monitoring of the river channel and riverbanks
reveals changes in habitat resulting from project activities.

All appropriate NCDOT BMP for bridge maintenance, construction, and demolition will be
followed or exceeded for these projects, and any additional BMP listed in the “Terms and
Conditions” section of this Opinion will be followed.

Terms and Conditions from USFWS Biological Opinion

1.

A Service biologist will be present at the pre-construction meeting to cover permit conditions
and discuss any questions the contractor has regarding implementation of these projects.
After the contractor submits plans for various stages of the project, a Service biologist will
review and provide comments on the plans and will attend any meetings to discuss
implementation of the plans.

The NCDOT will ensure that a qualified aquatic biologist is present at critical times to
monitor certain phases of construction, including, but not limited to, initial clearing for
construction, when the causeways are installed, when demolition begins, and when the
causeways are removed. The individual will be present to ensure that the procedures listed in
the “Conservation Measures,” “Reasonable and Prudent Measures,” and “Terms and
Conditions™ sections of the Biological Opinion are being implemented and that all project
plans are being implemented in a manner to ensure that the conditions of the Opinion are met.

If during demolition the bridge decks start to crumble and enter the river, a containment
system shall be developed and installed to catch debris that inadvertently falls from the
concrete rail and deck of bridge 61.

A containment system shall be developed and installed prior to the removal of the piers. The
conservation measures proposed by the NCDOT recommend placing turbidity curtains, if the
water depth is sufficient, around each of the bents. We are concerned that turbidity curtains
will not be of sufficient strength to capture material that may enter the river; therefore, we
recommend that the design include a containment system such as the Jersey barriers (with
fabric) around each bent.

5. When constructing the drilled shafts a containment system will be developed so that material
does not enter the river. Any material by-product will be pumped out of the shaft and onto
uplands and to an off-site disposal area or will be treated through a proper stilling basin or silt
bag.

NCDOT TIP B-1443 Permit Green Sheet Page 6 of 9

January 2007



10.

11.

12.

13.

14.

15.

16.

17.

The conservation measures proposed by the NCDOT state that the saw slurry used during the
demolition process will be contained by approved vacuum methods. Given that a wet saw
will be used, the vacuum methods should include a provision for pumping and treating the
saw slurry outside the project area.

The NCDOT will not relocate mussels between May 1 and June 30, the time at which
Appalachian elktoes release glochidia. The NCDOT will relocate the mussels during low
flow, low turbidity, and relatively cool weather; the most appropriate time to accomplish this
would be in the fall.

Demolition of the bridge substructure will occur during low flow in order to reduce the
likelihood that sediment will leave the project area and potentially impact downstream
resources.

In the BA, the NCDOT proposed to relocate all native mussels, including the Appalachian
elktoe, from the project “footprints,” extending downstream 262 ft (80 m) and upstream 66 ft
(20 m) of the two bridge replacements. Representatives of the Service’s Asheville Field
Office may determine during relocation of the mussels that the area the mussels are moved
from should be reduced.

A Service biologist will review and provide comments on plans proposed to correct problems
that may be revealed in the monitoring of the river channel and banks within the project area.

The erosion-control plan will be in place prior to any ground disturbance. When needed,
combinations of erosion-control measures (such as silt bags in combination with a stilling
basin) will be used to ensure that the most protective measures are being implemented.

Activities in the floodplain will be limited to those needed to construct the proposed bridge
and remove the existing bridge.

Work pads will be used when equipment must be staged in the floodplain to complete the
project construction. The work pads will be constructed by placing fabric matting down prior
to placing the stone work pad. All of the stone and matting will be removed and disposed of
off-site or the stone can be used in areas that require permanent stone protection after project
completion.

Access roads and construction staging areas will be minimized to the maximum extent
practicable. The access roads and construction staging areas should be established from the
start of the project and designed with erosion-control measures. The placement of the access
roads and staging areas will be discussed with the Service and determined at the pre-
construction meetings.

Riparian vegetation, especially large trees, will be maintained wherever possible. If riparian
areas are disturbed, they will be re-vegetated with native species as soon as possible after
construction.

Upon completion of the project the existing approach fills will be removed to natural grade,
and the area will be planted with native grasses and tree species.

Construction will be accomplished in a manner that prevents wet concrete from coming into
contact with water entering or flowing in the river.
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18.

19.

Unconsolidated material (such as sand and dirt) will not be placed directly on the causeways
since the material could be washed off of the causeways or settle into the causeways and
enter the river. If unconsolidated material must be placed on the causeways, a solid barrier
will be placed on the causeways prior to the placement of the material. The barrier and
unconsolidated material will be removed anytime throughout a work day when the water
level rises to a point, or is expected to rise over night to a point, where material could wash
off the causeway or during periods of inactivity (two or more consecutive days). Any
equipment that is placed on the causeways will also be removed anytime throughout a work
day when the water level rises to a point, or is expected to rise over night to a point, where
the equipment could be flooded or during periods of inactivity (two or more consecutive
days). The only exception to this measure is that the drill rig may be left in place for periods
of inactivity; however, it must also be removed if the water rises or is expected to rise to a
point where the drill rig could be flooded.

All construction equipment should be refueled outside the 100-year floodplain or at least 200
ft from all water bodies (whichever distance is greater) and be protected with secondary
containment. During crucial periods of construction and demolition when the drill rig and
crane cannot be moved, the drill rig and crane can be refueled while inside the 100-year
floodplain provided that spill response materials (such as spill blankets and fueling diapers)
are used during the refueling. Hazardous materials, fuel, lubricating oils, or other chemicals
will be stored outside the 100-year floodplain or at least 200 ft from all water bodies
(whichever distance is greater), preferably at an upland site. Areas used for borrow or
construction by-products will not be located in wetlands or the 100-year floodplain.

Conditions from NCWRC letter dated October 13, 2006

1. Sediment and erosion control measures should, at a minimum, adhere to the design standards
for sensitive watersheds and be strictly maintained until project completion to avoid impacts
to downstream aquatic resources.

2. Temporary or permanent herbaceous vegetation should be planted on all bare soil as soon as
possible and within 10 calendar days of ground disturbing activities to provide long-term
erosion control.

3.
staples-or- 12" wooden-survey-stakes. See attached e-mail dated November 27, 2006.

4. Only clean, sediment-free rock should be used as temporary fill (causeways), and should be
removed without excessive disturbance of the natural stream bottom when construction is
completed.

5. Discharge of materials into the river from demolition of the old bridge should be avoided as
much as practicable. Any materials that inadvertently reach the water should be removed.

6. The natural dimension, pattern, and profile of the river above and below the crossing should
not be modified by widening the channel or changing the depth of the river.
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7. Removal of vegetation in riparian areas should be minimized. Native trees and shrubs should
be planted along the banks to reestablish the riparian zone and to provide long-term erosion
control.

8. Grading and backfilling should be minimized, and tree and shrub growth should be retained if
possible to ensure long term availability of shoreline cover for fish and wildlife. Backfill
materials should be obtained from upland sites.

9. Riprap placed for bank stabilization should be limited to the riverbank below the high water
mark, and vegetation should be used for stabilization above the high water elevation.

10. Stormwater, including deck drainage, should be directed to buffer areas or retention basins
and should not be routed directly into the river.

11. If concrete will be used during construction, work must be accomplished so that wet
(uncured) concrete does not contact surface waters. This will lessen the chance of altering
the water chemistry and causing a fish kill.

12. Discharging hydroseeding mixtures and washing out hydroseeders and other equipment in or
adjacent to surface waters is strictly prohibited.

13. Heavy equipment should be operated from the bank rather than in the river channel whenever
possible in order to minimize sedimentation and reduce the likelihood of introducing other
pollutants into the stream. All mechanized equipment operated near surface waters should be
inspected and maintained regularly to prevent contamination of surface waters from fuels,
Iubricants, hydraulic fluids or other toxic materials.

14. The existing roadway that is to be eliminated should be removed back to original ground
elevations and the natural floodplain elevations and functions should be restored. Disturbed
areas should be seeded or mulched to stabilize the soil and native tree species should be
planted with a spacing of not more than 10°x10°.
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U.S. ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT

Action ID. SAW-2005-31446-300/361 (Former Action ID 200531446) County: Mitchell and Yancey
USGS Quad: Bakersville

GENERAL PERMIT (REGIONAL AND NATIONWIDE) VERIFICATION

Property Owner / Authorized Agent: NCDOT. Gregory J. Thorpe. Ph.D, Environmental Management Director
Address: 1598 Mail Service Center

Raleigh, NC 27699-1598
Telephone No.: 919-733-3141

Size and location of property (water body, road name/number, town, etc.): Bridge Number 61 on NC Highway 197 over the
North Toe River near Burnsville in Mitchell and Yancey Counties, NC

Description of projects area and activity: to replace Bridee No. 61 on NC 197 over the North Toe River. The new bridge will
be on new alienment approximately 180-feet upstream of the existing bridee. Temporary rock causeways, using pipes to
maintain the linear flow of the river, will be required for the new bridge construction and for the demolition of the old bridge.
Two new piers will be located within the river channel to support the new structure. The temporary causeway
footprints/configurations have been modified slightly from those authorized in our October 17, 2006 verification.

Applicable Law:  [X] Section 404 (Clean Water Act, 33 USC 1344)

[] Section 10 (Rivers and Harbors Act, 33 USC 403)
Authorization: Regional General Permit Number:

Nationwide Permit Number: 23 and 33

Special Conditions
1. All work must be performed in strict compliance with the plans received by this office on September 12, 2007, which
are a part of this permit. Any modification to the permit plans must be approved by the USACE prior to
implementation

2. Failure to institute and carry out the details of these special conditions will result in a directive to cease all ongoing
and permitted work within waters and/or wetlands associated with the permitted project, or such other remedies and/or
fines as the District Engineer or his authorized representatives may seek.

3. The permittee shall require its contractors and/or agents to comply with the terms and conditions of this permit in the
construction and maintenance of this project, and shall provide each of its contractors and/or agents associated with
the construction or maintenance of this project with a copy of this permit, and any authorized modifications. A copy
of this permit, and any authorized modifications, including all conditions, shall be available at the project site during
construction and maintenance of this project.

4. This permit does not authorize temporary placement or double handling of excavated or fill material within waters or
wetlands outside the permitted area.

5 All conditions of the attached North Carolina Wildlife Resources Commission letter of October 13, 2006 are hereby
incorporated as special conditions of this permit.

6. The permittee will report any violation of these conditions or violations of Section 404 of the Clean Water Act or
Section 10 of the Rivers and Harbors Act in writing to the Wilmington District, U. S Army Corps of Engineers, within
24 hours of the permittee’s discovery of the violation.

7. Prior to demolition, NCDOT shall record Bridge No. 61 in accordance with the Historic Structures Recordation Plan
(Appendix A) of the MOA executed by the NCDOT, SHPO, and FHWA and accepted by the Advisory Council On
Historic Preservation on October 14, 1998.

8. All Reasonable and Prudent Measures and Terms and Conditions contained in the July 6, 2006 US Fish and Wildlife
Service’s Biological Opinion on the effects of the subject bridge demolition and replacement on the federally
endangered Appalachian elktoe and it’s Designated Critical Habitat are hereby incorporated as conditions of this



permit. Your authorization under this Corps permit is conditional upon your compliance with all of the mandatory
Reasonable and Prudent Measures and Terms and Conditions contained in the Biological Opinion.

Your work is authorized by the above referenced permit provided it is accomplished in strict accordance with the attached
conditions and your submitted plans. Any violation of the attached conditions or deviation from your submitted plans may
subject the permittee to a stop work order, a restoration order and/or appropriate legal action.

This verification will remain valid until the expiration date identified below unless the nationwide authorization is modified,
suspended or revoked. If, prior to the expiration date identified below, the nationwide permit authorization is reissued and/or
modified, this verification will remain valid until the expiration date identified below, provided it complies with all
requirements of the modified nationwide permit. If the nationwide permit authorization expires or is suspended, revoked, or is
modified, such that the activity would no longer comply with the terms and conditions of the nationwide permit, activities
which have commenced (i.e., are under construction) or are under contract to commence in reliance upon the nationwide
permit, will remain authorized provided the activity is completed within twelve months of the date of the nationwide permit’s
expiration, modification or revocation, unless discretionary authority has been exercised on a case-by-case basis to modify,
suspend or revoke the authorization.

Activities subject to Section 404 (as indicated above) may also require an individual Section 401 Water Quality
Certification. You should contact the NC Division of Water Quality (telephone (919) 733-1786) to determine Section 401
requirements.

For activities occurring within the twenty coastal counties subject to regulation under the Coastal Area Management Act
(CAMA), prior to beginning work you must contact the N.C. Division of Coastal Management .

This Department of the Army verification does not relieve the permittee of the responsibility to obtain any other required
Federal, State or local approvals/permits.

If there are any questions regarding this verification, any of the conditions of the Permit, or the Corps of Engineers
regulatory program, please contact Baker at 828-271-7980 x 225.

Corps Regulatory Official David Baker Date: September 24, 2007

Expiration Date of Verification: September 24, 2009




Permit Number: SAW-2005-31446-300/361 (Former Action ID 200531446)

Permit Type: NWP 23 and 33

Name of County: Mitchell and Yancey

Name of Permittee: NCDOT, Gregory J. Thorpe, Ph.D, Environmental Management Director
Date of Issuance: September 24, 2007

Project Manager: Baker

Upon Completion of the activity authorized by this permit and any mitigation required by the permit, sign this
certification and return it to the following address:

U.S. Army Corps of Engineers
Attention: CESAW-RG-A

151 Patton Avenue, Room 208
Asheville, North Carolina 28801-5006

Please note that your permitted activity is subject to a compliance inspection by an U.S. Army Corps of Engineers
representative. If you fail to comply with this permit you are subject to permit suspension, modification, or
revocation.

I hereby certify that the work authorized by the above referenced permit has been completed in accordance with the
terms and conditions of the said permit, and required mitigation was completed in accordance with the permit
conditions.

Signature of Permittee Date




- & North Carolina Wildlife Resources Commission &

Richard B. Hamilton, Executive Director

TO: Steve Lund, NCDOT Coordinator
Asheville Regulatory Field Office, USACE

!
FROM: Marla Chambers, Western NCDOT Permit Coordinator s Chambors
Habitat Conservation Program, NCWRC

DATE: October 13, 2006

SUBJECT: Review of the Section 404 & 401 permit application by NCDOT to replace
Bridge No. 61 on NC 197 over the North Toe River, Yancey and Mitchell
Counties, North Carolina. TIP No. B-1443.

North Carolina Department of Transportation (NCDOT) has submitted an application to obtain a
Section 404 Permit from the U.S. Army Corps of Engineers (USACE) and a 401 Water Quality
Certification from the Division of Water Quality (NCDWQ). Staff biologists with the North
Carolina Wildlife Resources Commission (NCWRC) have reviewed the information provided,
including a “Categorical Exclusion & Programmatic Section 4(f)” and a Biological Opinion from
the US Fish and Wildlife Service (USFWS). These comments are provided in accordance with
the provisions of the National Environmental Policy Act (42 U.S.C. 4332(2)(c)) and the Fish and
Wildlife Coordination Act (48 Stat. 401, as amended; 16 U.S.C. 661-667d). '

The NCDOT proposes to replace Bridge No. 61 on NC 197 over the North Toe River with a new
bridge on a curved alignment to the southeast of the existing location. Traffic will be maintained
on the existing bridge. Less that 0.01 acre (100 square feet) of permanent impacts to the river are
proposed due to the construction of two bridge piers. The piers will be located near the edge of
the river and, according to the Biological Opinion (BO), will reduce pier impacts from the
existing 151 square feet to the proposed 57 square feet. Temporary impacts totaling 0.22 acre
are proposed in the form of temporary rock causeways and temporary support structures that will
assist in the demolition of the existing bridge. Bridge removal is expected to result in dropping
components into the water totaling approximately 60 cubic yards of temporary fill. In the
application the impacts are listed as open water impacts rather than stream impacts. The CE

Mailing Address: Division of Inland Fisheries ¢ 1721 Mail Service Center * Raleigh, NC 27699-1721
Telephone: (919) 707-0220 « Fax: (919) 707-0028
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indicated impacts to an unnamed tributary (UT) east of the existing bridge; however it is not
mentioned in the application. We assume this UT will be protected from impacts.

The North Toe River, classified C Trout, is inhabited by the federal and state Endangered
Appalachian elktoe (4lasmidonta raveneliana) and numerous non-game aquatic species in the
project area. At least 26 fish species have been collected from the site by NCWRC biologists,
including the sharphead darter (Etheosioma acuticeps). Federal Species of Concern_and state
Threatened. This section of the North Toe River is designated as a Significant Natural Heritage
Area by the North Carolina Natural Heritage Program (NCNHP). We are very concerned about
the cumulative effects of this project combined with the development occurring and proposed in
the watershed.

We concur with the project commitments proposed in the document and recommend that all
conservation measures and recommendations in the Biological Opinion be strictly adhered to. In
addition, NCWRC can concur with the issuance of the Sectlon 404 and 401 permits provided that
the following conditions are implemented:

1. Sediment and erosion control measures should, at a minimum, adhere to the design
standards for sensitive watersheds and be strictly maintained until project completion to
avoid impacts to downstream aquatic resources.

2. Temporary or permanent herbaceous vegetation should be planted on all bare soil as soon
as possible and within 10 calendar days of ground disturbing activities to provide long-
term erosion control.

3. Tall fescue shoyld not be used in ri
vegetation materials for riv
matting should be used in rippsian areas, instead of
12” staples or 12” wooden ’

4, Onlv clean. sediment-free rock should be used as temporarv fill (causewavs). and should
be removed without excessive disturbance of the natural stream bottom when
construction is completed.

5. Discharge of materials into the river from demolition of the old bridge should be avoided
as much as practicable. Any materials that inadvertently reach the water should be
removed.

6. The natural dimension, pattern, and profile of the river above and below the crossing

should not be modified by widening the channel or changing the depth of the river.

7. Removal of vegetation in riparian areas should be minimized. Native trees and shrubs
should be planted along the banks to reestablish the riparian zone and to provide long-
term erosion control.
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8.

10.

11.

12.

13.

14.

Grading and backfilling should be minimized, and tree and shrub growth should be
retained if possible to ensure long term availability of shoreline cover for fish and
wildlife. Backfill materials should be obtained from upland sites.

Riprap placed for bank stabilization should be limited to the riverbank below the high
water mark, and vegetation should be used for stabilization above the high water
elevation.

Stormwater, including deck drainage, should be directed to buffer areas or retention
basins and should not be routed directly into the river.

If concrete will be used during construction, work must be accomplished so that wet
(uncured) concrete does not contact surface waters. This will lessen the chance of
altering the water chemistry and causing a fish kill.

Discharging hydroseeding mixtures and washing out hydroseeders and other equipment
in or adjacent to surface waters is strictly prohibited.

Heavy equipment should be operated from the bank rather than in the river channel
whenever possible in order to minimize sedimentation and reduce the likelihood of
introducing other pollutants into the stream. All mechanized equipment operated near
surface waters should be inspected and maintained regularly to prevent contamination of
surface waters from fuels, lubricants, hydraulic fluids or other toxic materials.

The existing roadway that is to be eliminated should be removed back to original ground
elevations and the natural floodplain elevations and functions should be restored.
Disturbed areas should be seeded or mulched to stabilize the soil and native tree species
should be planted with a spacing of not more than 10°x10°.

Thank you for the opportunity to review and comment on this project. If you have any questions
regarding these comments, please contact me at (704) 545-3841.

CC:

Marella Buncick, USFWS
Brian Wrenn, NCDWQ
Angie Rodgers, NCNHP
Elizabeth Lusk, NCDOT
Carla Dagnino, NCDOT
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Subject: B-2848 (& B-1443 & B-4696)
Date: Mon, 27 Nov 2006 15:35:03 -0500
From: "Marla Chambers" <chambersmj@carolina.rr.com>
To: "Baker, David K." <david.k.baker@usace.army.mil>,

"Moldenhauer, Denise"" <Denise_Moldenhauer@fws.gov>,
"Rodgers, Angie"" <angeline.rodgers@ncmail.net>
"Dagnino, Carla S." <cdagnino@dot.state.nc.us>,
"Lusk, Elizabeth Lee" <ellusk@dot.state.nc.us>,
"Lund, Steve" <Steven.W.Lund@saw02.usace.army.mil>,
"Cox, David" <david.cox@ncwildlife.org>

CC

See attached comments.

David Baker & Carla Dagnino: I have changed the wording of comment #3 to the
following:

3. Tall fescue should not be used in riparian areas. We encourage
NCDOT to utilize onsite vegetation and materials for riverbank stabilization
when practicable. Erosion control matting should be used on banks and steep
slopes, instead of straw mulch and well anchored with 12" staples or 12"
wooden survey stakes.

This change can be applied to B-1443 & B-4696 as well.

As far as #2, which recommends vegetation be planted on all bare soils as
soon as possible and within 10 calendar days of ground disturbing
activities, we feel this is appropriate for a project involving a Federal
Endangered species and is consistent with (or less restrictive than) the
measures in the BO. We have not found any description in the application
and related documents that limits the "Environmental Sensitive Area" (ESA)
to 50 feet from the top of bank, as Carla has indicated. As a matter of
fact, on the third page of the cover letter the ESA is defined as "areas
adjacent to the project site". Generally the 'project site' is regarded as
the area that is disturbed for the project. It also indicated the ESA would
be indicated on the Erosion Control Plan. We have not seen the Erosion
Control Plan, but believe the entire disturbed area for the project work
should be included.

In addition, on page 12 of the BO, bullet 'd' requires seeding and mulching
to be performed immediately following grade establishment. There is no
distance from river or top of bank mentioned. Bullet 'b' indicated a
50-foot buffer for clearing and grubbing, but was specific to that measure.
We believe we have interpreted the BO correctly and believe our
recommendations are appropriate for the project. NCDOT may need further
consultation with the USFWS to clear up any misunderstandings.

Marla J. Chambers

Western NCDOT Permit Coordinator
N.C. Wildlife Resources Comm.

4614 Wilgrove-Mint Hill Rd., Suite M
Charlotte, NC 28227
chambersmj@carolina.rr.com

phone: 704-545-3841

fax: 704-545-3812

cell: 704-984-1070

9/28/2007 2:14 PM



NATIONWIDE PERMIT 23
DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS
FINAL NOTICE OF ISSUANCE AND MODIFICATION OF NATIONWIDE PERMITS
FEDERAL REGISTER
AUTHORIZED MARCH 19, 2007

Approved Categorical Exclusions. Activities undertaken, assisted, authorized,
regulated, funded, or financed, in whole or in part, by another Federal agency or department
where:

(a) That agency or department has determined, pursuant to the Council on Environmental
Quality's implementing regulations for the National Environmental Policy Act (40 CFR part
1500 et seq.), that the activity is categorically excluded from environmental documentation,
because it is included within a category of actions which neither individually nor cumulatively
have a significant effect on the human environment; and

(b) The Office of the Chief of Engineers (Attn: CECW-CO) has concurred with that
agency’s or department’s determination that the activity is categorically excluded and approved
the activity for authorization under NWP 23.

The Office of the Chief of Engineers may require additional conditions, including pre-
construction notification, for authorization of an agency’s categorical exclusions under this
NWP.

Notification: Certain categorical exclusions approved for authorization under this NWP
require the permittee to submit a pre-construction notification to the district engineer prior to
commencing the activity (see general condition 27). The activities that require pre-construction
notification are listed in the appropriate Regulatory Guidance Letters. (Sections 10 and 404)

Note: The agency or department may submit an application for an activity believed to be
categorically excluded to the Office of the Chief of Engineers (Attn: CECW-CO). Prior to
approval for authorization under this NWP of any agency's activity, the Office of the Chief of
Engineers will solicit public comment. As of the date of issuance of this NWP, agencies with
approved categorical exclusions are the: Bureau of Reclamation, Federal Highway
Administration, and U.S. Coast Guard. Activities approved for authorization under this NWP as
of the date of this notice are found in Corps Regulatory Guidance Letter 05-07, which is
available at:
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/rglsindx.htm. Any future
approved categorical exclusions will be announced in Regulatory Guidance Letters and posted
on this same web site.




NATIONWIDE PERMIT CONDITIONS

The following General Conditions must be followed in order for any authorization by a NWP to
be valid:

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations
or otherwise, must be installed and maintained at the permittee's expense on authorized facilities
in navigable waters of the United States.

(c¢) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States. No
claim shall be made against the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area, unless the activity's primary purpose is to impound
water. Culverts placed in streams must be installed to maintain low flow conditions.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by substantial turbidity) of an important
spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water,
adverse effects to the aquatic system due to accelerating the passage of water, and/or restricting
its flow must be minimized to the maximum extent practicable.




9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization and storm water management activities, except as provided
below. The activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of the activity
is to impound water or manage high flows. The activity may alter the pre-construction course,
condition, capacity, and location of open waters if it benefits the aquatic environment (e.g.,
stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the ordinary high water mark or high tide
line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to
perform work within waters of the United States during periods of low-flow or no-flow.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
the affected areas returned to pre-construction elevations. The affected areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety.

15. Wild and Scenic Rivers. No activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has determined
in writing that the proposed activity will not adversely affect the Wild and Scenic River
designation or study status. Information on Wild and Scenic Rivers may be obtained from the
appropriate Federal land management agency in the area (e.g., National Park Service, U.S. Forest
Service, Bureau of Land Management, U.S. Fish and Wildlife Service).

16. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to, reserved water rights and treaty fishing and hunting rights.

17. Endangered Species. (a) No activity is authorized under any NWP which is likely to
jeopardize the continued existence of a threatened or endangered species or a species proposed
for such designation, as identified under the Federal Endangered Species Act (ESA), or which
will destroy or adversely modify the critical habitat of such species. No activity is authorized




under any NWP which “may affect” a listed species or critical habitat, unless Section 7
consultation addressing the effects of the proposed activity has been completed.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements.

(c) Non-federal permittees shall notify the district engineer if any listed species or
designated critical habitat might be affected or is in the vicinity of the project, or if the project is
located in designated critical habitat, and shall not begin work on the activity until notified by the
district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed endangered or threatened species or
designated critical habitat, the pre-construction notification must include the name(s) of the
endangered or threatened species that may be affected by the proposed work or that utilize the
designated critical habitat that may be affected by the proposed work. The district engineer will
determine whether the proposed activity “may affect” or will have “no effect” to listed species
and designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification. In cases
where the non-Federal applicant has identified listed species or critical habitat that might be
affected or is in the vicinity of the project, and has so notified the Corps, the applicant shall not
begin work until the Corps has provided notification the proposed activities will have “no effect”
on listed species or critical habitat, or until Section 7 consultation has been completed.

(d) As a result of formal or informal consultation with the FWS or NMFS the district
engineer may add species-specific regional endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g., an
ESA Section 10 Permit, a Biological Opinion with “incidental take™ provisions, etc.) from the
U.S. FWS or the NMFS, both lethal and non-lethal “takes” of protected species are in violation
of the ESA. Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the U.S. FWS and NMFS or their world wide
Web pages at http://www.fws.gov/ and http://www.noaa.gov/fisheries.html respectively.

18. Historic Properties. (a) In cases where the district engineer determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the National
Historic Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of Section 106 of the National Historic Preservation Act. Federal permittees must
provide the district engineer with the appropriate documentation to demonstrate compliance with
those requirements.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties listed, determined to be eligible for listing on, or potentially eligible for listing on the
National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed work or include a vicinity map indicating the location of the historic properties
or the potential for the presence of historic properties. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State




Historic Preservation Officer or Tribal Historic Preservation Officer, as appropriate, and the
National Register of Historic Places (see 33 CFR 330.4(g)). The district engineer shall make a
reasonable and good faith effort to carry out appropriate identification efforts, which may include
background research, consultation, oral history interviews, sample field investigation, and field
survey. Based on the information submitted and these efforts, the district engineer shall
determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties which the activity
may have the potential to cause effects and so notified the Corps, the non-Federal applicant shall
not begin the activity until notified by the district engineer either that the activity has no potential
to cause effects or that consultation under Section 106 of the NHPA has been completed.

(d) The district engineer will notify the prospective permittee within 45 days of receipt
of a complete pre-construction notification whether NHPA Section 106 consultation is required.
Section 106 consultation is not required when the Corps determines that the activity does not
have the potential to cause effects on historic properties (see 36 CFR 800.3(a)). If NHPA section
106 consultation is required and will occur, the district engineer will notify the non-Federal
applicant that he or she cannot begin work until Section 106 consultation is completed.

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, explaining the degree of damage to the
integrity of any historic properties affected, and proposed mitigation. This documentation must
include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties of interest
to those tribes, and other parties known to have a legitimate interest in the impacts to the
permitted activity on historic properties.

19. Designated Critical Resource Waters. Critical resource waters include, NOAA-
designated marine sanctuaries, National Estuarine Research Reserves, state natural heritage sites,
and outstanding national resource waters or other waters officially designated by a state as
having particular environmental or ecological significance and identified by the district engineer
after notice and opportunity for public comment. The district engineer may also designate
additional critical resource waters after notice and opportunity for comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, and 50 for any
activity within, or directly affecting, critical resource waters, including wetlands adjacent to such
waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with general condition 27, for any activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only after it is determined that the impacts
to the critical resource waters will be no more than minimal.




20. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that adverse effects on
the aquatic environment are minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse effects,
both temporary and permanent, to waters of the United States to the maximum extent practicable
at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or
compensating) will be required to the extent necessary to ensure that the adverse effects to the
aquatic environment are minimal.

(¢) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10 acre and require pre-construction notification, unless the district
engineer determines in writing that some other form of mitigation would be more
environmentally appropriate and provides a project-specific waiver of this requirement. For
wetland losses of 1/10 acre or less that require pre-construction notification, the district engineer
may determine on a case-by-case basis that compensatory mitigation is required to ensure that
the activity results in minimal adverse effects on the aquatic environment. Since the likelihood of
success is greater and the impacts to potentially valuable uplands are reduced, wetland
restoration should be the first compensatory mitigation option considered.

(d) For losses of streams or other open waters that require pre-construction notification,
the district engineer may require compensatory mitigation, such as stream restoration, to ensure
that the activity results in minimal adverse effects on the aquatic environment.

(e) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2 acre, it
cannot be used to authorize any project resulting in the loss of greater than 1/2 acre of waters of
the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the establishment, maintenance, and legal protection
(e.g., conservation easements) of riparian areas next to open waters. In some cases, riparian areas
may be the only compensatory mitigation required. Riparian areas should consist of native
species. The width of the required riparian area will address documented water quality or aquatic
habitat loss concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the
stream, but the district engineer may require slightly wider riparian areas to address documented
water quality or habitat loss concerns. Where both wetlands and open waters exist on the project
site, the district engineer will determine the appropriate compensatory mitigation (e.g., riparian
areas and/or wetlands compensation) based on what is best for the aquatic environment on a
watershed basis. In cases where riparian areas are determined to be the most appropriate form of
compensatory mitigation, the district engineer may waive or reduce the requirement to provide
wetland compensatory mitigation for wetland losses.

(g) Permittees may propose the use of mitigation banks, in-lieu fee arrangements or
separate activity-specific compensatory mitigation. In all cases, the mitigation provisions will
specify the party responsible for accomplishing and/or complying with the mitigation plan.



(h) Where certain functions and services of waters of the United States are permanently
adversely affected, such as the conversion of a forested or scrub-shrub wetland to a herbaceous
wetland in a permanently maintained utility line right-of-way, mitigation may be required to
reduce the adverse effects of the project to the minimal level.

21. Water Quality. Where States and authorized Tribes, or EPA where applicable, have
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized activity does not result in more than minimal degradation of water quality.

22. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or a presumption of concurrence
must occur (see 33 CFR 330.4(d)). The district engineer or a State may require additional
measures to ensure that the authorized activity is consistent with state coastal zone management
requirements.

23. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(¢)) and with
any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its
section 401 Water Quality Certification, or by the state in its Coastal Zone Management Act
consistency determination.

24. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and
complete project is prohibited, except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if a road crossing over tidal waters is constructed under NWP 14,
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3-acre.

25. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the nationwide
permit verification to the new owner by submitting a letter to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and signature:

“When the structures or work authorized by this nationwide permit are still in existence at the
time the property is transferred, the terms and conditions of this nationwide permit, including any
special conditions, will continue to be binding on the new owner(s) of the property. To validate




the transfer of this nationwide permit and the associated liabilities associated with compliance
with its terms and conditions, have the transferee sign and date below.”

(Transferee)

(Date)

26. Compliance Certification. Each permittee who received an NWP verification from the
Corps must submit a signed certification regarding the completed work and any required
mitigation. The certification form must be forwarded by the Corps with the NWP verification
letter and will include:

(a) A statement that the authorized work was done in accordance with the NWP
authorization, including any general or specific conditions;

(b) A statement that any required mitigation was completed in accordance with the permit
conditions; and

(c) The signature of the permittee certifying the completion of the work and mitigation.

27. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP,
the prospective permittee must notify the district engineer by submitting a pre-construction
notification (PCN) as early as possible. The district engineer must determine if the PCN is
complete within 30 calendar days of the date of receipt and, as a general rule, will request
additional information necessary to make the PCN complete only once. However, if the
prospective permittee does not provide all of the requested information, then the district engineer
will notify the prospective permittee that the PCN is still incomplete and the PCN review process
will not commence until all of the requested information has been received by the district
engineer. The prospective permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer; or

(2) Forty-five calendar days have passed from the district engineer’s receipt of the
complete PCN and the prospective permittee has not received written notice from the district or
division engineer. However, if the permittee was required to notify the Corps pursuant to general
condition 17 that listed species or critical habitat might affected or in the vicinity of the project,
or to notify the Corps pursuant to general condition 18 that the activity may have the potential to
cause effects to historic properties, the permittee cannot begin the activity until receiving written
notification from the Corps that is “no effect” on listed species or “no potential to cause effects”
on historic properties, or that any consultation required under Section 7 of the Endangered
Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National Historic Preservation (see
33 CFR 330.4(g)) is completed. Also, work cannot begin under NWPs 21, 49, or 50 until the
permittee has received written approval from the Corps. If the proposed activity requires a
written waiver to exceed specified limits of an NWP, the permittee cannot begin the activity until
the district engineer issues the waiver. If the district or division engineer notifies the permittee in
writing that an individual permit is required within 45 calendar days of receipt of a complete
PCN, the permittee cannot begin the activity until an individual permit has been obtained.



Subsequently, the permittee’s right to proceed under the NWP may be modified, suspended, or
revoked only in accordance with the procedure set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;

(2) Location of the proposed project;

(3) A description of the proposed project; the project’s purpose; direct and indirect
adverse environmental effects the project would cause; any other NWP(s), regional general
permit(s), or individual permit(s) used or intended to be used to authorize any part of the
proposed project or any related activity. The description should be sufficiently detailed to allow
the district engineer to determine that the adverse effects of the project will be minimal and to
determine the need for compensatory mitigation. Sketches should be provided when necessary
to show that the activity complies with the terms of the NWP. (Sketches usually clarify the
project and when provided result in a quicker decision.);

(4) The PCN must include a delineation of special aquatic sites and other waters of the
United States on the project site. Wetland delineations must be prepared in accordance with the
current method required by the Corps. The permittee may ask the Corps to delineate the special
aquatic sites and other waters of the United States, but there may be a delay if the Corps does the
delineation, especially if the project site is large or contains many waters of the United States.
Furthermore, the 45 day period will not start until the delineation has been submitted to or
completed by the Corps, where appropriate;

(5) If the proposed activity will result in the loss of greater than 1/10 acre of wetlands and
a PCN is required, the prospective permittee must submit a statement describing how the
mitigation requirement will be satisfied. As an alternative, the prospective permittee may submit
a conceptual or detailed mitigation plan.

(6) If any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those endangered or threatened species that might be
affected by the proposed work or utilize the designated critical habitat that may be affected by
the proposed work. Federal applicants must provide documentation demonstrating compliance
with the Endangered Species Act; and

(7) For an activity that may affect a historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the
proposed work or include a vicinity map indicating the location of the historic property. Federal
applicants must provide documentation demonstrating compliance with Section 106 of the
National Historic Preservation Act.

(c) Form of Pre-Construction Notification: The standard individual permit application
form (Form ENG 4345) may be used, but the completed application form must clearly indicate
that it is a PCN and must include all of the information required in paragraphs (b)(1) through (7)
of this general condition. A letter containing the required information may also be used.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the project’s adverse
environmental effects to a minimal level.




(2) For all NWP 48 activities requiring pre-construction notification and for other NWP
activities requiring pre-construction notification to the district engineer that result in the loss of
greater than 1/2-acre of waters of the United States, the district engineer will immediately
provide (e.g., via facsimile transmission, overnight mail, or other expeditious manner) a copy of
the PCN to the appropriate Federal or state offices (U.S. FWS, state natural resource or water
quality agency, EPA, State Historic Preservation Officer (SHPO) or Tribal Historic Preservation
Office (THPO), and, if appropriate, the NMFS). With the exception of NWP 37, these agencies
will then have 10 calendar days from the date the material is transmitted to telephone or fax the
district engineer notice that they intend to provide substantive, site-specific comments. If so
contacted by an agency, the district engineer will wait an additional 15 calendar days before
making a decision on the pre-construction notification. The district engineer will fully consider
agency comments received within the specified time frame, but will provide no response to the
resource agency, except as provided below. The district engineer will indicate in the
administrative record associated with each pre-construction notification that the resource
agencies’ concerns were considered. For NWP 37, the emergency watershed protection and
rehabilitation activity may proceed immediately in cases where there is an unacceptable hazard
to life or a significant loss of property or economic hardship will occur. The district engineer will
consider any comments received to decide whether the NWP 37 authorization should be
modified, suspended, or revoked in accordance with the procedures at 33 CFR 330.5.

(3) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any Essential
Fish Habitat conservation recommendations, as required by Section 305(b)(4)(B) of the
Magnuson-Stevens Fishery Conservation and Management Act.

(4) Applicants are encouraged to provide the Corps multiple copies of pre-construction
notifications to expedite agency coordination.

(5) For NWP 48 activities that require reporting, the district engineer will provide a copy
of each report within 10 calendar days of receipt to the appropriate regional office of the NMFS.

(e) District Engineer’s Decision: In reviewing the PCN for the proposed activity, the
district engineer will determine whether the activity authorized by the NWP will result in more
than minimal individual or cumulative adverse environmental effects or may be contrary to the
public interest. If the proposed activity requires a PCN and will result in a loss of greater than
1/10 acre of wetlands, the prospective permittee should submit a mitigation proposal with the
PCN. Applicants may also propose compensatory mitigation for projects with smaller impacts.
The district engineer will consider any proposed compensatory mitigation the applicant has
included in the proposal in determining whether the net adverse environmental effects to the
aquatic environment of the proposed work are minimal. The compensatory mitigation proposal
may be either conceptual or detailed. If the district engineer determines that the activity complies
with the terms and conditions of the NWP and that the adverse effects on the aquatic
environment are minimal, after considering mitigation, the district engineer will notify the
permittee and include any conditions the district engineer deems necessary. The district engineer
must approve any compensatory mitigation proposal before the permittee commences work. If
the prospective permittee elects to submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed compensatory mitigation plan. The
district engineer must review the plan within 45 calendar days of receiving a complete PCN and
determine whether the proposed mitigation would ensure no more than minimal adverse effects
on the aquatic environment. If the net adverse effects of the project on the aquatic environment
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(after consideration of the compensatory mitigation proposal) are determined by the district
engineer to be minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the project can proceed under the terms and conditions of
the NWP.

If the district engineer determines that the adverse effects of the proposed work are more
than minimal, then the district engineer will notify the applicant either: (1) That the project does
not qualify for authorization under the NWP and instruct the applicant on the procedures to seek
authorization under an individual permit; (2) that the project is authorized under the NWP
subject to the applicant’s submission of a mitigation plan that would reduce the adverse effects
on the aquatic environment to the minimal level; or (3) that the project is authorized under the
NWP with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse effects occur to the aquatic
environment, the activity will be authorized within the 45-day PCN period. The authorization
will include the necessary conceptual or specific mitigation or a requirement that the applicant
submit a mitigation plan that would reduce the adverse effects on the aquatic environment to the
minimal level. When mitigation is required, no work in waters of the United States may 