STATE OF NORTH CAROLINA
DEPARTMENT OF TRANSPORTATION

MICHAEL F. EASLEY LYNDO TIPPETT
GOVERNOR SECRETARY

November 5, 2008
US Army Corps of Engineers
Raleigh Field Office
3331 Heritage Trade Dr., Suite 105
Wake Forest, NC 27587

ATTENTION: Eric Alsmeyer
NCDOT Coordinator

Dear Sir:

Subject: Application for Section 404 Nationwide Permits 23 and 33 and Section 401 Water Quality
Certification for the replacement of Bridge No. 4 over Shocco Creek on US 401, Warren County.
Federal Aid Project Number BRSTP-0401(145), WBS No. 33644.1.1, State Project No. 8.1411001,
Division 5, T.IP No. B-4307.

Debit $240.00 from WBS 33644.1.1

The North Carolina Department of Transportation (NCDOT) proposes to replace the 71-foot, Bridge No. 4
over Shocco Creek. The project involves replacing the current bridge in its existing location, while using an
off-site detour to maintain traffic during construction.

The proposed structure will be a single span bridge approximately 135 feet long on 54-inch steel plate girders
with pile end bents. The bridge will provide two 12-foot lanes with 5-foot offsets. The existing roadway will
be widened to a 24-foot paved road with two 12-foot lanes, with 8-foot shoulders on each side. The shoulders
will be grass except where there is guardrail which will be paved to the face of guardrail.

The proposed bridge will span Shocco Creek; no bents will be located within the channel. Please see the
enclosed pre-construction notification, Notification of Jurisdictional Determination, U.S. Fish and Wildlife
(USFWS) Biological Opinion (BO), Ecosystem Enhancement Program (EEP) acceptance letter, permit
drawings, and design plans for the subject project. A Categorical Exclusion (CE) was completed for this
project in February 2008 and distributed shortly thereafter. Additional copies are available upon request.

IMPACTS TO WATERS OF THE UNITED STATES

The project is located in the Tar-Pamlico River Basin (sub-basin 03-03-04). This area is part of Hydrologic
Cataloging Unit 03020102 of the South Atlantic-Gulf Coast Region. The section of Shocco Creek crossed by
the subject bridge has been assigned Stream Index Number 28-79-22 by the N.C Division of Water Quality
(NCDWQ). Shocco Creek has a best usage classification of C NSW.
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No designated Outstanding Resource Waters (ORW), High Quality Waters (HQW), Water Supply I (WS-I), or
Water Supply (WS-II), waters occur within 1.0 mile of the study corridor. Shocco Creek is not listed on the
Final 2006 303(d) list of impaired waters for the Tar-Pamlico River Basin, nor does it drain into any 303(d)
waters within 1-mile of the project area.

The North Carolina Natural Heritage Program (NCNHP) recognizes Shocco Creek as a Significant Natural
Heritage Area of National Significance. Nationally significant aquatic natural areas contain examples of rare
aquatic plant or animal populations that are among the highest quality or best of their kind in the nation or
clusters of such elements that are among the best in the nation.

US Army Corp of Engineers (USACE) representative Eric Alsmeyer reviewed the project area and determined
that, due to the impoundment as a result of beaver activity in the project area, Shocco Creek no longer
functions as a stream and is now characterized as a wetland. This wetland system is the only jurisdictional
feature within the project area.

A Notification of Jurisdictional Determination (JD) was issued for these features on August 21, 2003. The JD
expired on August 21, 2008, however site conditions for this project have not changed considerably since the
original JD, therefore, NCDOT does not request the Corps to evaluate the site using the Rapanos guidance.
Instead, NCDOT is satisfied with the delineation as reviewed and approved prior to June 5, 2007, and ask that
you evaluate this permit verification based on that review.

Permanent Impacts

There will be 0.31 acre of permanent fill in riparian wetlands resulting from the construction of the abutments
and approaches.

Temporary Impacts

There will be 0.21 acre of temporary fill in riparian wetlands associated with the installation of erosion control
devices. However, standing water in the project area may preclude the installation of erosion control devices
and therefore, permitting 0.21 acre of temporary fill would address potential temporary fill resulting from
material washed off slope into the area between toe and easement where water is standing. Any project
related material deposited in this area will be reclaimed prior to project completion. If erosion control devices
cannot be installed, measures will be taken to minimize slope material washing into the wetland.

Utility Impacts

There will be no impacts to jurisdictional resources resulting from the removal or relocation of utilities within
the project area.

Bridge Demolition

The existing Bridge No. 4 was built in 1934 and is 71feet in length. It is a four span structure that consists of
a concrete floor on timber joists with an asphalt wearing surface. The end bents and interior bents consist of
timber caps on timber piles. There are three bents located in the water.

During the removal of the old bridge, the existing bents will be cut at substrate level to minimize disturbance
to the substrate.
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All components of the bridge will be removed without dropping any of their components into Waters of the
United States. Best Management Practices for Bridge Demolition and Removal and Protection of Surface
Waters will be followed.

IMPACTS TO TAR-PAMLICO RIPARIAN BUFFER

Shocco Creek is subject to the Tar-Pamlico Buffer Rules. However, due to beaver activity at this location,
Shocco Creek has lost all stream function. US Army Corp of Engineers (USACE) representative Eric
Alsmeyer reviewed the project area and determined that, due to the impoundment as a result of beaver activity
in the project area, Shocco Creek no longer functions as a stream and is now characterized as a wetland. This
wetland system is the only jurisdictional feature within the project area. NCDWQ representative Rob Ridings
reviewed the project area on June 10, 2008 and concurred that jurisdictional features within the project area
function as wetlands, therefore, the Tar-Pamlico Buffer Rules do not apply.

MITIGATION OPTIONS

Avoidance and Minimization and Compensatory Mitigation

The NCDOT is committed to incorporating all reasonable and practicable design features to avoid and
minimize jurisdictional impacts, and to provide full compensatory mitigation of all remaining, unavoidable
jurisdictional impacts. Avoidance measures were taken during the planning and NEPA compliance stages;
minimization measures were incorporated as part of the project design.

According to the Clean Water Act (CWA) §404(b)(1) guidelines, NCDOT must avoid, minimize, and
mitigate, in sequential order, impacts to waters of the US. The following is a list of the project’s jurisdictional
stream and the Tar-Pamlico Buffer avoidance/minimization activities proposed or completed by NCDOT:

Avoidance/Minimization

e Temporary construction impacts due to erosion and sedimentation will be minimized through
implementation of stringent erosion control methods and use of Best Management Practices (BMPs).
Design Standards in Sensitive Watersheds will be implemented.

The proposed bridge will span Shocco Creek with no bents located in the channel.

The proposed bridge will be 64 feet longer increasing the floodplain under the bridge.

The bridge will be replaced in its existing location minimizing impacts to wetlands and buffers.
Traffic will be detoured offsite during construction.

U.S Fish and Wildlife Service has also requested the following measures be taken to minimize the affect of the
proposed project on the federally protected dwarf wedgemussel (4lasmidonta heterodon).

e Existing bents within the stream channel will be cut at substrate level to minimize disturbance to the
substrate.

Existing abutments will be removed in stepwise fashion to reduce the potential for sedimentation.
Deck drains will not be allowed to discharge directly into the stream.

e ‘““Environmentally Sensitive Areas™, defined as a 50-foot buffer zone on both sides of the stream
measured from top of the stream bank, will be identified on the Sedimentation and Erosion Control Plans
for this project.

e In areas identified as “Environmentally Sensitive Areas”, the Contractor may perform clearing operations,
but not grubbing operations until immediately prior to beginning grading operations.

e Once grading operations begin in identified “Environmentally Sensitive Areas”, work shall progress in a
continuous manner until complete.
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e In areas identified as “Environmentally Sensitive Areas”, erosion control devices shall be installed
immediately following the clearing operation.

e In areas identified as “Environmentally Sensitive Areas”, seeding and mulching shall be performed on the
areas disturbed by construction immediately following final grade establishment.

e In areas identified as “Environmentally Sensitive Areas”, seeding and mulching shall be done in stages on
cut and fill slopes that are greater than 20 feet in height measured along the slope, or greater than 2 acres
in area, whichever is less.

e NCDOT will ensure that the contractor understands and follows the measures listed in the “Conservation
Measures” section of the BO.

e NCDOT will ensure that a Division Environmental Officer maintains a level of oversight to ensure that all
appropriate erosion control measures are fully implemented to avoid/minimize sedimentation of the
stream.

Compensatory Mitigation:

NCDOT has avoided and minimized impacts to jurisdictional resources to the greatest extent possible as
described above. Unavoidable, impacts to 0.31 acre of riparian wetlands will be offset by compensatory
mitigation provided by the EEP program. The EEP acceptance letter is attached.

FEDERALLY PROTECTED SPECIES

Plants and animals with federal classifications of Endangered (E), Threatened (T), Proposed Endangered (PE),
and Proposed Threatened (PT) are protected under provisions of Section 7 and Section 9 of the Endangered
Species Act of 1973, as amended. The United States Fish and Wildlife Service (USFWS) website (updated
May 10, 2007) lists three species for Warren County. Table 2 lists the species and their federal status.

Table 2. Federally Protected Species in Warren County, NC

Common Name Scientific Name | Federal Status* | Biological Conclusion I;::)sl:;:
Elliptio May affect, not likely to

Tar spinymussel steinstansana E adversely affect Yes

Dwarf Alasmidonta E May affect, likely to v

wedgemussel heterodon adversely affect s

*E= endangered

Surveys for the Tar spinymussel and the dwarf wedgemussel were conducted in July 2005 and April 2007. No
specimens of Tar spinymussel were observed during surveys. Habitat within the project area is marginal for
the Tar spinymussel. North Carolina Natural Heritage Program (NCNHP) records (updated August 27, 2008)
indicate that no known populations of the Tar spinymussel occur within 1 mile of the project area. Based on
the presence of potential habitat, a biological conclusion of “May affect, not likely to adversely affect” has
been issued. Concurrence was issued by the USFWS BO on November 14, 2007.

Dwarf wedgemussel was observed within the project area during the 2005 and 2007 surveys. Well
documented populations of dwarf wedgemussel exist in Shocco Creek upstream and downstream of the
project area NCNHP records indicate that three known populations of dwarf wedgemussel occur within 1 mile
of the existing bridge. Therefore, based on the presence dwarf wedgemussels in the project area and known
populations of dwarf wedgemussel within 1 mile of the project area, a biological conclusion of “May affect,
likely to adversely affect” has been issued. NCDOT submitted a Biological Assessment (BA) on September
27,2007. The USFWS issued the BO on November 14, 2007. Unanticipated wetland impacts were addressed
in an addendum to the BA dated October 3, 2008. In a letter dated October 27, 2008, USFWS indicated that
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the conclusions in the BA and BO remained valid despite the additional wetland impacts. No further surveys
are required.

SCHEDULE

The project calls for a letting of June 16, 2009 (review date of June 2, 2009) with a date of availability of July
21, 2009. It is expected that contractor will choose to start construction in July 2009.

REGULATORY APPROVALS

Section 404 Permit: The project has been processed by the Federal Highway Administration as a “Categorical
Exclusion” in accordance with 23 CFR 771.115(b). The NCDOT requests that permanent riparian wetland
impacts by authorized by NWP 23 and temporary riparian wetland impacts by NWP 33 (72 FR 11092-11198;
March 12, 2007).

Section 401 Permit: We anticipate 401 General Certification numbers 3701 and 3688 will apply to this
project. Written concurrence from the NCDWQ is required. In accordance with 15A NCAC 2H, Section
.0500 (a) and 15A NCAC 2B, Section .0200, we are providing five copies of this notice to the North Carolina
Department of Environment and Natural Resources (NCDENR), NCDWQ for their review.

A copy of this permit application will be posted on the NCDOT website at:
http://www.ncdot.org/doh/preconstruct/pe/. If you have any questions or need additional information, please

call Erica McLamb at 715-1521.
Smce;)ﬁ ﬂ g

Gregory J. Thorpe, Ph.D.
Environmental Management Director, PDEA

w/attachment

Mr, Brian Wrenn, NCDWQ (5 Copies)

Mr. J. Wally Bowman, PE., Division Engineer
Mr. Chris Murray, DEO

w/o attachment (see website for attachments)
Dr. David Chang, P.E., Hydraulics

Mr. Mark Staley, Roadside Environmental

Ms. Laura Sutton, P.E., Structure Design

Mr. Victor Barbour, P.E., Project Services Unit
Ms. Tatia White, P.E., Roadway Design

Mr. Majed Alghandour, P. E., Programming and TIP
Mr. Art McMillan, P.E., Highway Design

Mr. Scott McLendon, USACE, Wilmington

Mr. Gary Jordan, USFWS

Mr. Travis Wilson, NCWRC

Mr. Tracy Walter, PDEA

Ms. Beth Harmon, EEP

Mr. Todd Jones, NCDOT External Audit Branch
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Office Use Only: Form Version March 05

USACE Action ID No. DWQ No.

IL

(If any particular item is not applicable to this project, please enter "Not Applicable" or "N/A".)

Processing

1.

Check all of the approval(s) requested for this project:

X Section 404 Permit [] Riparian or Watershed Buffer Rules

[] Section 10 Permit [] Isolated Wetland Permit from DWQ
401 Water Quality Certification [[] Express 401 Water Quality Certification

Nationwide, Regional or General Permit Number(s) Requested:_ NW23 and 33

If this notification is solely a courtesy copy because written approval for the 401 Certification
is not required, check here:

If payment into the North Carolina Ecosystem Enhancement Program (NCEEP) is proposed
for mitigation of impacts, attach the acceptance letter from NCEEP, complete section VIII,
and check here: [X

If your project is located in any of North Carolina's twenty coastal counties (listed on page
4), and the project is within a North Carolina Division of Coastal Management Area of
Environmental Concern (see the top of page 2 for further details), check here: [_]

Applicant Information

1.

Owner/Applicant Information
Name: Gregory J. Thorpe, Ph.D., Environmental Management Director
Mailing Address: 1598 Mail Service Center

Raleigh, NC 27699-1548

Telephone Number: (919) 733-3141 Fax Number:_(919) 733-9794
E-mail Address:

Agent/Consultant Information (A signed and dated copy of the Agent Authorization letter
must be attached if the Agent has signatory authority for the owner/applicant.)
Name:
Company Affiliation:
Mailing Address:

Telephone Number: Fax Number:
E-mail Address:

Updated 11/1/2005
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III. Project Information

Attach a vicinity map clearly showing the location of the property with respect to local
landmarks such as towns, rivers, and roads. Also provide a detailed site plan showing property
boundaries and development plans in relation to surrounding properties. Both the vicinity map
and site plan must include a scale and north arrow. The specific footprints of all buildings,
impervious surfaces, or other facilities must be included. If possible, the maps and plans should
include the appropriate USGS Topographic Quad Map and NRCS Soil Survey with the property
boundaries outlined. Plan drawings, or other maps may be included at the applicant's discretion,
so long as the property is clearly defined. For administrative and distribution purposes, the
USACE requires information to be submitted on sheets no larger than 11 by 17-inch format;
however, DWQ may accept paperwork of any sizez. DWQ prefers full-size construction
drawings rather than a sequential sheet version of the full-size plans. If full-size plans are
reduced to a small scale such that the final version is illegible, the applicant will be informed that
the project has been placed on hold until decipherable maps are provided.

1. Name of project:_ Replacement of Bridge No. 4 over Shocco Creek on US 401

2. T.LP. Project Number or State Project Number (NCDOT Only):__B-4307

3. Property Identification Number (Tax PIN):

4. Location
County:_Warren Nearest Town:__Elberon
Subdivision name (include phase/lot number):
Directions to site (include road numbers/names, landmarks, etc.):_ US 401 to Bridge No. 4

5. Site coordinates (For linear projects, such as a road or utility line, attach a sheet that
separately lists the coordinates for each crossing of a distinct waterbody.)
Decimal Degrees (6 digits minimum): 36.2918 °N  78.2266°W

6. Property size (acres):__N/A

7. Name of nearest receiving body of water:_ Shocco Creek

8. River Basin:_Tar Pamlico River
(Note — this must be one of North Carolina's seventeen designated major river basins. The
River Basin map is available at http://h20.enr.state.nc.us/admin/maps/.)

9. Describe the existing conditions on the site and general land use in the vicinity of the project
at the time of this application:__This project is located in an rural area that consists mainly
of forested areas, agriculture, and some residential development.

10. Describe the overall project in detail, including the type of equipment to be used:
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IV.

VL

Bridge No. 4 will be replaced on existing location with an offsite detour. Heavy duty
excavation equipment will be used such as trucks, dozers, cranes and other various
equipment necessary for roadway construction.

11. Explain the purpose of the proposed work:_ To replace a deteriorating bridge.

Prior Project History

If jurisdictional determinations and/or permits have been requested and/or obtained for this
project (including all prior phases of the same subdivision) in the past, please explain. Include
the USACE Action ID Number, DWQ Project Number, application date, and date permits and
certifications were issued or withdrawn. Provide photocopies of previously issued permits,
certifications or other useful information. Describe previously approved wetland, stream and
buffer impacts, along with associated mitigation (where applicable). If this is a NCDOT project,
list and describe permits issued for prior segments of the same T.LP. project, along with
construction schedules.N/A

Future Project Plans

Are any future permit requests anticipated for this project? If so, describe the anticipated work,
and provide justification for the exclusion of this work from the current application.
N/A

Proposed Impacts to Waters of the United States/Waters of the State

It is the applicant's (or agent's) responsibility to determine, delineate and map all impacts to
wetlands, open water, and stream channels associated with the project. Each impact must be
listed separately in the tables below (e.g., culvert installation should be listed separately from
riprap dissipater pads). Be sure to indicate if an impact is temporary. All proposed impacts,
permanent and temporary, must be listed, and must be labeled and clearly identifiable on an
accompanying site plan. All wetlands and waters, and all streams (intermittent and perennial)
should be shown on a delineation map, whether or not impacts are proposed to these systems.
Wetland and stream evaluation and delineation forms should be included as appropriate.
Photographs may be included at the applicant's discretion. If this proposed impact is strictly for
wetland or stream mitigation, list and describe the impact in Section VIII below. If additional
space is needed for listing or description, please attach a separate sheet.

1. Provide a written description of the proposed impacts: Please refer to the attached
cover letter
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Page 3 of 9



2. Individually list wetland impacts.

Types of impacts include, but are not limited to

mechanized clearing, grading, fill, excavation, flooding, ditching/drainage, etc. For dams,
separately list impacts due to both structure and flooding.

Wetland Impact Type of Wetland Located within Distance to Area of
4 100-year Nearest Impact
Site Number Type of Impact (e.g., forested, marsh, .

indicate on map) herbaceous, bog, etc.) Floodplain Stream (acres)
(indicate on map > bog, ete. (ves/no) (lincar feet)
Site 1 Permanent Fill Riparian Yes 1ft 0.31
Site 1 Temporary Fill Riparian Yes 1ft 0.21

Total Wetland Impact (acres) 0.52

3. List the total acreage (estimated) of all existing wetlands on the property: 0.52 acre

4. Individually list all intermittent and perennial stream impacts. Be sure to identify temporary
impacts. Stream impacts include, but are not limited to placement of fill or culverts, dam
construction, flooding, relocation, stabilization activities (e.g., cement walls, rip-rap, crib
walls, gabions, etc.), excavation, ditching/straightening, etc. If stream relocation is proposed,
plans and profiles showing the linear footprint for both the original and relocated streams
must be included. To calculate acreage, multiply length X width, then divide by 43,560.

Stream Impact Perennial or Average Impact Area of
Number Stream Name Type of Impact . Stream Width Length Impact
C Intermittent? .
(indicate on map) Before Impact | (linear feet) | (acres)

Total Stream Impact (by length and acreage)
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5. Individually list all open water impacts (including lakes, ponds, estuaries, sounds, Atlantic
Ocean and any other water of the U.S.). Open water impacts include, but are not limited to
fill, excavation, dredging, flooding, drainage, bulkheads, etc.

Open Water Impact Type of Waterbody Area of

Site Number Narr}e of Waterbody Type of Impact (lake, pond, estuary, sound, bay, Impact
.o (if applicable)

(indicate on map) ocean, €tc.) (acres)

Total Open Water Impact (acres)

VII.

6.

7.

List the cumulative impact to all Waters of the U.S. resulting from the project:

Stream Impact (acres): 0

Wetland Impact (acres): 0.52

Open Water Impact (acres): 0

Total Impact to Waters of the U.S. (acres) 0.52

Total Stream Impact (linear feet): 0
Isolated Waters

Do any isolated waters exist on the property? [ ] Yes X No

Describe all impacts to isolated waters, and include the type of water (wetland or stream) and
the size of the proposed impact (acres or linear feet). Please note that this section only
applies to waters that have specifically been determined to be isolated by the USACE.

Pond Creation

If construction of a pond is proposed, associated wetland and stream impacts should be
included above in the wetland and stream impact sections. Also, the proposed pond should
be described here and illustrated on any maps included with this application.

Pond to be created in (check all that apply): [ uplands [] stream [ ] wetlands
Describe the method of construction (e.g., dam/embankment, excavation, installation of
draw-down valve or spillway, etc.):
Proposed use or purpose of pond (e.g., livestock watering, irrigation, aesthetic, trout pond,
local stormwater requirement, etc.):
Current land use in the vicinity of the pond:
Size of watershed draining to pond: Expected pond surface area:

Impact Justification (Avoidance and Minimization)

Specifically describe measures taken to avoid the proposed impacts. It may be useful to provide
information related to site constraints such as topography, building ordinances, accessibility, and
financial viability of the project. The applicant may attach drawings of alternative, lower-impact
site layouts, and explain why these design options were not feasible. Also discuss how impacts
were minimized once the desired site plan was developed. If applicable, discuss construction
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techniques to be followed during construction to reduce impacts. Please refer to the attached
cover letter

VIII. Mitigation

DWQ - In accordance with 15A NCAC 2H .0500, mitigation may be required by the NC
Division of Water Quality for projects involving greater than or equal to one acre of impacts to
freshwater wetlands or greater than or equal to 150 linear feet of total impacts to perennial
streams.

USACE - In accordance with the Final Notice of Issuance and Modification of Nationwide
Permits, published in the Federal Register on January 15, 2002, mitigation will be required when
necessary to ensure that adverse effects to the aquatic environment are minimal. Factors
including size and type of proposed impact and function and relative value of the impacted
aquatic resource will be considered in determining acceptability of appropriate and practicable
mitigation as proposed. Examples of mitigation that may be appropriate and practicable include,
but are not limited to: reducing the size of the project; establishing and maintaining wetland
and/or upland vegetated buffers to protect open waters such as streams; and replacing losses of
aquatic resource functions and values by creating, restoring, enhancing, or preserving similar
functions and values, preferable in the same watershed. )

If mitigation is required for this project, a copy of the mitigation plan must be attached in order
for USACE or DWQ to consider the application complete for processing. Any application
lacking a required mitigation plan or NCEEP concurrence shall be placed on hold as incomplete.
An applicant may also choose to review the current guidelines for stream restoration in DWQ’s
Draft Technical Guide for Stream Work in North Carolina (see DWQ website for most current
version.). ‘

1. Provide a brief description of the proposed mitigation plan. The description should provide
as much information as possible, including, but not limited to: site location (attach directions
and/or map, if offsite), affected stream and river basin, type and amount (acreage/linear feet)
of mitigation proposed (restoration, enhancement, creation, or preservation), a plan view,
preservation mechanism (e.g., deed restrictions, conservation easement, etc.), and a
description of the current site conditions and proposed method of construction. Please attach
a separate sheet if more space is needed.

Mitigation will be provided by EEP (see enclosed confirmation letter).

2. Mitigation may also be made by payment into the North Carolina Ecosystem Enhancement
Program (NCEEP). Please note it is the applicant’s responsibility to contact the NCEEP at
(919) 715-0476 to determine availability, and written approval from the NCEEP indicating
that they are will to accept payment for the mitigation must be attached to this form. For
additional information regarding the application process for the NCEEP, check the NCEEP
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website at http://www.nceep.net/pages/inlieureplace.htm. If use of the NCEEP is proposed,
please check the appropriate box on page five and provide the following information:

Amount of stream mitigation requested (linear feet):_ 0

Amount of buffer mitigation requested (square feet):_0

Amount of Riparian wetland mitigation requested (acres):_0.31
Amount of Non-riparian wetland mitigation requested (acres):_0
Amount of Coastal wetland mitigation requested (acres):_ 0

IX. Environmental Documentation (required by DWQ)

1. Does the project involve an expenditure of public (federal/state/local) funds or the use of
public (federal/state) land? Yes [X No []

2. If yes, does the project require preparation of an environmental document pursuant to the
requirements of the National or North Carolina Environmental Policy Act (NEPA/SEPA)?
Note: If you are not sure whether a NEPA/SEPA document is required, call the SEPA
coordinator at (919) 733-5083 to review current thresholds for environmental documentation.

Yes X No []

3. If yes, has the document review been finalized by the State Clearinghouse? If so, please
attach a copy of the NEPA or SEPA final approval letter. Yes [X] No []

X. Proposed Impacts on Riparian and Watershed Buffers (required by DWQ)

It is the applicant's (or agent's) responsibility to determine, delineate and map all impacts to
required state and local buffers associated with the project. The applicant must also provide
justification for these impacts in Section VII above. All proposed impacts must be listed herein,
and must be clearly identifiable on the accompanying site plan. All buffers must be shown on a
map, whether or not impacts are proposed to the buffers. Correspondence from the DWQ
Regional Office may be included as appropriate. Photographs may also be included at the
applicant's discretion.

1. Will the project impact protected riparian buffers identified within 15A NCAC 2B .0233
(Neuse), 15A NCAC 2B .0259 (Tar-Pamlico), 15A NCAC 02B .0243 (Catawba) 15A NCAC
2B .0250 (Randleman Rules and Water Supply Buffer Requirements), or other (please
identify ? Yes [] No [X

Updated 11/1/2005
Page 7 of 9



2. If “yes”, identify the square feet and acreage of impact to each zone of the riparian buffers.
If buffer mitigation is required calculate the required amount of mitigation by applying the

buffer multipliers.
Impact o Required
%
Zone (square feet) Multiplier Mitigation
1 3 (2 for Catawba)
2 1.5
Total

*  Zone 1 extends out 30 feet perpendicular from the top of the near bank of channel; Zone 2 extends an

additional 20 feet from the edge of Zone 1.

3. If buffer mitigation is required, please discuss what type of mitigation is proposed (i.e.,
Donation of Property, Riparian Buffer Restoration / Enhancement, or Payment into the
Riparian Buffer Restoration Fund). Please attach all appropriate information as identified

within 15A NCAC 2B .0242 or .0244, or .0260. NA

XI. Stormwater (required by DWQ)

Describe impervious acreage (existing and proposed) versus total acreage on the site. Discuss
stormwater controls proposed in order to protect surface waters and wetlands downstream from
the property. If percent impervious surface exceeds 20%, please provide calculations

demonstrating total proposed impervious level. NA

XII. Sewage Disposal (required by DWQ)

Clearly detail the ultimate treatment methods and disposition (non-discharge or discharge) of
wastewater generated from the proposed project, or available capacity of the subject facility.

NA

XIII. Violations (required by DWQ)

Is this site in violation of DWQ Wetland Rules (15A NCAC 2H .0500) or any Buffer Rules?

Yes [] No X

Is this an after-the-fact permit application? Yes [ ]
XIV. Cumulative Impacts (required by DWQ)

Will this project (based on past and reasonably anticipated future impacts) result in additional
development, which could impact nearby downstream water quality?

Updated 11/1/2005

Page 8 of 9

No X

Yes [ ] No [X



If yes, please submit a qualitative or quantitative cumulative impact analysis in accordance with
the most recent North Carolina Division of Water Quality policy posted on our website at
http://h20.enr.state.nc.us/ncwetlands. If no, please provide a short narrative description:

XV. Other Circumstances (Optional):

It is the applicant's responsibility to submit the application sufficiently in advance of desired
construction dates to allow processing time for these permits. However, an applicant may
choose to list constraints associated with construction or sequencing that may impose limits on
work schedules (e.g., draw-down schedules for lakes, dates associated with Endangered and
Threatened Species, accessibility problems, or other issues outside of the applicant's control).

None.
€. %M 1508

Applicant/Agent's'Sig{{ature Date
(Agent's signature is valid only if an authorization letter from the applicant is provided.)

Updated 11/1/2005
Page 9 of 9
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September 4, 2008

Mr. Eric Alsmeyer

U. S. Army Corps of Engineers
Raleigh Regulatory Field Office
3331 Heritage Trade Drive, Suite 105
Wake Forest, North Carolina 27587

Dear Mr. Alsmeyer:
Subject: EEP Mitigation Acceptance Letter:

B-4307, Replace Bridge Number 4 over Shocco Creek on US 401,
Warren County; Tar-Pamlico River Basin (Cataloging Unit 03020102);
Central Piedmont (CP) Eco-Region

The purpose of this letter is to notify you that the Ecosystem Enhancement Program
(EEP) will provide the compensatory riparian wetland mitigation for the unavoidable impact
associated with the above referenced project. As indicated in the NCDOT’s mitigation request
dated August 27, 2008, riparian wetland mitigation from EEP is required for approximately 0.31
acre of riparian wetland impacts.

Riparian wetland mitigation associated with this project will be provided in accordance
with Section X of the Amendment No. 2 to the Memorandum of Agreement between the N. C.
Department of Environment and Natural Resources, the N. C. Department of Transportation, and
the U. S. Army Corps of Engineers fully executed on March 8, 2007 (Tri-Party MOA). EEP
commits to implement sufficient riparian wetland mitigation up to 0.62 riparian wetland credits to
offset the impacts associated with this project by the end of the MOA year in which this project is
permitted. If the above referenced impact amounts are revised, then this mitigation acceptance
letter will no longer be valid and a new mitigation acceptance letter will be required from EEP.

If you have any questions or need additional information, please contact Ms. Beth
Harmon at 919-715-1929.

Sincerely,
,‘//: lelegini N~ ifix.w'caf e
William D. Gilmore, P.E.
EEP Director

cc: Mr. Gregory J. Thorpe, Ph.D., NCDOT-PDEA
Mr. Brian Wrenn, Division of Water Quality, Wetlands/401 Unit
File: B-4307

A\

NCDENR



Ce lamb

RECEIVED

United States Department of the Interior NOV 28 2007
FISH AND WILDLIFE SERVICE DIVISION OF HIGHWAYS

Raleigh Field Office PDEA-OFFICE OF NATURAL ENVIRONMENT

Post Office Box 33726 Laalder |

Raleigh. North Carolina 27636-3726
November 14, 2007

John F. Sullivan III, PE

Federal Highway Administration
310 New Bern Avenue, Suite 410
Raleigh, North Carolina 27601

Dear Mr. Sullivan:

This document transmits the U.S. Fish and Wildlife Service’s (Service) biological opinion (BO)
based on our review of the proposed replacement of Bridge No. 4 over Shocco Creek on US 401
located in Warren County, North Carolina (TIP No. B-4307), and its effects on the federally
endangered dwarf wedgemussel (4lasmidonta heterodon, DWM) in accordance with section 7 of
the Endangered Species Act (ESA) of 1973, as amended (16 U.S.C. 1531-1543). Your
November 7, 2007 request for formal consultation was received on November 9, 2007.

This BO is based on information provided in the September 27, 2007 Biological Assessment
(BA) prepared by the North Carolina Department of Transportation (NCDOT), telephone
conversations, emails, field investigations and other sources of information. A complete
administrative record of this consultation is on file at this office.

The BA also addressed the effects of the project on the federally endangered Tar River
spinymussel (Elliptio steinstansana). The NCDOT has determined that the project may effect,
but is not likely to adversely affect the Tar River spinymussel. Based on available information,
the Service concurs with the determination that the project may affect, but is not likely to
adversely affect the Tar River spinymussel. This species will not be addressed in the following
BO.

CONSULTATION HISTORY

July 16, 2003 — The Service provides comments in response to a scoping request, that we have
concerns that federally listed mussels may be affected by the project.

March 29, 2006 — Service staff field inspected project site.

April 12, 2006 — NCDOT holds hydraulic design meeting where project design and conservation
measures to avoid/minimize effects to the DWM are discussed with the Service and the North
Carolina Wildlife Resources Commission. A decision is made that the project would require
formal section 7 consultation.
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April 26, 2006 — Service staff and NCDOT Natural Environment Unit (NEU) staff have
discussions regarding development of BA and further avoidance and minimization measures.

July 10, 2006 — Service staff and NCDOT NEU have additional discussions regarding need for
updated survey work.

April 4, 2007 — NCDOT biologists perform mussel survey and observe one DWM near the
project site.

April 9, 2007 — Service staff and NCDOT NEU staff continue discussions regarding
conservation measures.

April 23, 2007 — Service staff and NCDOT biologists conduct another mussel survey at project
site, without observing DWM.

July 3, 2007 — NCDOT biologists perform another mussel survey and observe a single DWM at
the same location as the April 4, 2007 occurrence.

July 11, 2007 — Service staff and NCDOT NEU staff continue discussions regarding
conservation measures.

November 9, 2007 — The Service received a letter from the Federal Highway Administration
(FHWA), dated November 7, 2007, with the attached final BA, requesting formal consultation
on the proposed Bridge No. 4 replacement over Shocco Creek.

BIOLOGICAL OPINION
I. DESCRIPTION OF THE PROPOSED ACTION

The B-4307 project is located at the US 401 crossing of Shocco Creek in Warren County, North
Carolina, approximately 2.5 miles north of the Franklin/Warren County line. The existing four-
span, 71 feet long bridge will be replaced with a single-span, 135 feet long steel-plate girder
bridge. The new bridge will be placed in the same horizontal alignment, but the elevation of the
structure will be raised. The new bridge will completely span the channel of Shocco Creek and
some existing causeway will be removed from the flood plain. Approach road work will consist
of raising the grade by placing fill, resurfacing and tying into existing alignment for
approximately 480 feet on the north and 610 feet on the south approach. Traffic will be detoured
onto other roads during construction. The project is currently scheduled to be let on February 17,
2009.

Action Area
The action area is defined as the US 401 project right-of-way (ROW) of B-4307, beginning

approximately 480 feet north of the bridge to approximately 610 feet south of the bridge, plus
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Shocco Creek for a distance 400 meters downstream and 100 meters upstream of the bridge. The
action area consists mainly of a maintained/disturbed roadside vegetative community, the US
401 pavement and bridge structure, the Shocco Creek channel and a portion of its beaver-
impounded flood plain. The action area occurs in Tar River Sub-basin 03-03-04, as assigned by
the North Carolina Department of Environment and Natural Resources, Division of Water
Quality Section. Within the action area, Shocco Creek is impounded by at least two beaver dams
approximately 200 meters and 300 meters downstream of the bridge crossing. During high water
events, flow has been diverted onto the flood plain of the right descending bank. This diversion
has created a network of braided channels that are eroding the soil of the flood plain. Much of
the eroded material has been deposited in the stream channel and most of the habitat is covered
by a thick layer of unconsolidated detritus. Most of the habitat within the action area is not
suitable for DWM. However, one small area approximately 30-40 meters downstream of the
bridge, consisting of approximately 40 square meters of clean sand and woody debris provides
suitable habitat for DWM.

Conservation Measures

Conservation measures represent actions, pledged in the project description, that the action
agency will implement to minimize the effects of the proposed action and further the recovery of
the species under review. Such measures should be closely related to the action and should be
achievable within the authority of the action agency. Since conservation measures are part of the
proposed action, their implementation is required under the terms of the consultation. The
FHWA and NCDOT have proposed the following conservation measures.

e Design of a single span structure will eliminate bents in the stream and provide a larger
hydraulic cross section to reduce scouring downstream of the bridge. This design also allows
for the removal of some of the existing causeway, providing additional floodplain to the
stream. A single span structure will eliminate the need for a temporary work bridge.

e Deck drains will not be allowed to discharge directly into stream.

e Traffic will be maintained on an offsite detour.

e “Design Standards in Sensitive Watersheds” [15A NCAC 04B.0124 (b)-(e)] will apply.

e Best Management Practices for Bridge Demolition and Removal will be implemented during
the removal of the existing bridge.

e Existing bents will be cut at substrate level to minimize disturbance to the substrate.

e Existing abutments will be removed in stepwise fashion to reduce the potential for
sedimentation.

e The areas adjacent to Shocco Creek will be identified as “Environmentally Sensitive Areas”
on the Sedimentation and Erosion Control Plans for this project. By definition, the
Environmentally Sensitive Areas will be identified as a 50-foot buffer zone on both sides of
the stream measured from top of stream bank. Within the identified 50-foot Environmentally
Sensitive Areas, the following shall apply:

o In areas identified as Environmentally Sensitive Areas, the Contractor may perform
clearing operations, but not grubbing operations until immediately prior to beginning
grading operations.



o Once grading operations begin in identified Environmentally Sensitive Areas. work
shall progress in a continuous manner until complete.

o In areas identified as Environmentally Sensitive Areas, erosion control devices shall
be installed immediately following the clearing operation.

o In areas identified as Environmentally Sensitive Areas, "Seeding and Mulching" shall
be performed on the areas disturbed by construction immediately following final
grade establishment.

o In areas identified as Environmentally Sensitive Areas, seeding and mulching shall be
done in stages on cut and fill slopes that are greater than 20 feet in height measured
along the slope, or greater than 2 acres in area, whichever is less.

II. STATUS OF THE SPECIES

The DWM was federally listed as endangered on March 14, 1990. The DWM is found solely in
Atlantic Coast drainage streams and rivers of various sizes and moderate current. It ranges from
New Hampshire to North Carolina, in small creeks to deep rivers in stable habitat with substrates
ranging from mixed sand, pebble and gravel, to clay and silty sand. In the southern portion of its
range, it is often found buried under logs or root mats in shallow water (USFWS 1993); whereas
in the northern portion of its range, it may be found in firm substrates of mixed sand, gravel or
cobble, or embedded in clay banks in water depths of a few inches to greater than 20 feet (Fichtel
and Smith 1995; Gabriel 1995; Gabriel 1996; Nedeau and Werle 2003; Nedeau 2004a, 2004b,
2006a).

The DWM'’s reproductive cycle is typical of other freshwater mussels, requiring a host fish on
which its larvae (glochidia) parasitize and metamorphose into juvenile mussels. The DWM is
not a long-lived species as compared to other freshwater mussels; life expectancy is estimated at
10 to 12 years (Michaelson and Neves 1995).

Human activity has significantly degraded DWM habitat causing a general decline in populations
and a reduction in distribution of the species. Primary factors responsible for the decline of the
DWM include: 1) impoundment of river systems, 2) pollution, 3) alteration of riverbanks, and 4)
siltation (USFWS 1993).

Damming and channelization of rivers throughout the DWM's range have resulted in the
elimination or alteration of much of its formerly occupied habitat (Watters 2001). Domestic and
industrial pollution was the primary cause for mussel extirpation at many historic sites. Mussels
are known to be sensitive to a wide variety of heavy metals and pesticides, and to excessive
nutrients and chlorine (Havlik and Marking 1987). Mussel die-offs have been attributed to
chemical spills, agricultural waste run-off and low dissolved oxygen levels.

Because freshwater mussels are relatively sedentary and cannot move quickly or for long
distances, they cannot easily escape when silt is deposited over their habitat. Siltation has been
documented to be extremely detrimental to mussel populations by degrading substrate and water
quality, increasing exposure to other pollutants and by direct smothering of mussels (Ellis 1936,
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Markings and Bills 1979). In Massachusetts, a bridge construction project decimated a
population of DWM by accelerated sedimentation and erosion (Smith 1981).

Most DWM populations are small and geographically isolated from each. This isolation restricts
exchange of genetic material among populations and reduces genetic variability within
populations (USFWS 1993).

At one time, DWM was recorded from 70 localities in 15 major drainages ranging from North
Carolina to New Brunswick, Canada. Since the 1993 Recovery Plan, a number of new locations
have been discovered and a number of known locations are possibly no longer extant. Based on
preliminary information, the dwarf wedgemussel is currently found in 15 major drainages (Table
1), comprising approximately 70 “sites” (one site may have multiple occurrences). At least 45 of
these sites are based on less than five individuals or solely on spent shells (USFWS 2007).

Table 1. Dwarf wedgemussel major drainages.

State Major Drainage County

NH Upper Connecticut River Coos, Grafton, Sullivan, Cheshire
VT Upper Connecticut River Essex, Orange, Windsor, Windham
MA Middle Connecticut River Hampshire, Hampden

CT Lower Connecticut River Hartford

NY Middle Delaware Orange, Sullivan, Delaware

NJ Middle Delaware Warren, Sussex

PA Upper Delaware River Wayne

MD Choptank River Queen Anne’s, Caroline

MD Lower Potomac River St. Mary’s, Charles

MD Upper Chesapeake Bay Queen Anne’s

VA Middle Potomac River Stafford

VA York River Louisa, Spotsylvania

VA Chowan River Sussex, Nottoway, Lunenburg
NC Upper Tar River Granville, Vance, Franklin, Nash
NC Fishing Creek Warren, Franklin, Halifax

NC Contentnea Wilson, Nash

NC Upper Neuse Johnson, Wake, Orange

* The 15 major drainages identified in Table 1 do not necessarily correspond to the original drainages identified in
the 1993 Recovery Plan although there is considerable overlap.

The main stem of the Connecticut River in New Hampshire and Vermont is considered to have
the largest remaining DWM population, consisting of three distinct stretches of sporadically
occupied habitat segmented by hydroelectric dams. It is estimated that there are hundreds of
thousands of DWM scattered within an approximate 75-mile stretch of the Connecticut River.
The Ashuelot River in New Hampshire, the Farmington River in Connecticut, and the Neversink
River in New York harbor large populations, but these number in the thousands only. The
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remaining populations from New Jersey south to North Carolina are estimated at a few
individuals to a few hundred individuals (USFWS 2007).

In summary, it appears that the populations in North Carolina, Virginia, and Maryland are
declining as evidenced by low densities, lack of reproduction, or inability to relocate any DWM
in follow-up surveys. Populations in New Hampshire, Massachusetts, and Connecticut appear to
be stable, while the status of populations in the Delaware River watershed affected by the recent
floods of 2005 is uncertain at this time (USFWS 2007).

III. ENVIRONMENTAL BASELINE

Under section 7(a)(2) of the Act, when considering the “effects of the action” on federally listed
species, the Service is required to take into consideration the environmental baseline. The
environmental baseline includes past and ongoing natural factors and the past and present
impacts of all federal, state, or private actions and other activities in the action area (50 CFR
402.02), including federal actions in the area that have already undergone section 7 consultation,
and the impacts of state or private actions which are contemporaneous with the consultation in
process.

Status of the Species Within the Action Area

Records maintained by the North Carolina Natural Heritage Program (NCNHP) show DWM to
be present in Shocco Creek at several locations along most of its length, and with recent
observations. Surveys conducted within the action area on July 28, 2005; April 4, 2007 and July
3, 2007 each revealed a single DWM. Most of the habitat within the action area can be defined
as unsuitable for DWM due to the presence of at least two beaver dams approximately 200
meters and 300 meters downstream. Most of the substrate is covered in a thick layer of
unconsolidated detritus. However, one small area approximately 30-40 meters downstream of
the bridge, consisting of approximately 40 square meters of clean sand and woody debris
provides suitable habitat for DWM. This is the location where DWM was observed in the April
4, 2007 and July 3, 2007 surveys. It appears that the species is still present within the action
area, but in very small numbers. It is unclear how long DWM can persist within the action area
due to downstream beaver activity.

Factors Affecting the Species Environment Within the Action Area

The existing bridge has associated causeways for the approach roads which encroach upon the
flood plain. This bottlenecking of the flood plain appears to have scoured the channel bottom
underneath and immediately downstream of the bridge down to a clay layer, thus eliminating all
habitat for DWM for approximately 30-40 meters.

The most prevalent current factor affecting the species in and near the action area is the effect of
the two downstream beaver dams previously described. As long as the beaver dams are present,
additional sediment and debris will continue to settle out on the substrate, thus further degrading
the minimal amount of suitable habitat remaining within the action area.
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IV. EFFECTS OF THE ACTION

Under section 7(a)(2) of the Act, “effects of the action” refers to the direct and indirect effects of
an action on the species or critical habitat, together with the effects of other activities that are
interrelated or interdependent with that action. The federal agency is responsible for analyzing
these effects. The effects of the proposed action are added to the environmental baseline to
determine the future baseline, which serves as the basis for the determination in this BO. Should
the effects of the federal action result in a situation that would jeopardize the continued existence
of the species, we may propose reasonable and prudent alternatives that the federal agency can
take to avoid a violation of section 7(a)(2). The discussion that follows is our evaluation of the
anticipated direct and indirect effects of the proposed project. Indirect effects are those caused
by the proposed action that occur later in time but are still reasonably certain to occur (50 CFR
402.02).

Factors to be Considered

The little remaining DWM habitat (approximately 40 square meters) within the action area is
degrading due to downstream beaver activity. This small area of suitable habitat is located
approximately 30-40 meters downstream of the bridge. As of July 3, 2007, at least one DWM
was still present within remaining suitable habitat. It is uncertain whether the species will still be
present by the time of project construction. If the species does occur within the action area, the
minimal amount of work within the channel is expected to have negative effects for only a short
duration.

Analysis for Effects of the Action

Beneficial Effects: The removal of the existing bridge bents in the channel and the commitment
to completely span the channel will have beneficial effects. Given that in-channel bents can trap
debris during high flows and can change stream hydraulics in the immediate vicinity of the
structure (causing scour and deposition), the elimination of the in-channel bents are expected to
reduce the bridge’s effects on stream-flow patterns. Also, given that large debris piles must
often be removed from in-channel bents (creating additional channel disturbance and
downstream sedimentation), the elimination of the in-channel bent will thus preclude future
disturbance for debris removal. With the lengthening of the bridge from 71 feet to 135 feet, the
stream will be able to access more of its floodplain, thus potentially reducing downstream bank
scouring and sedimentation. Removal of some causeway fill will increase the waterway opening
from 525 square feet to approximately 1010 square feet."

Direct Effects: The stream channel will be completely spanned, thus greatly minimizing the
potential for direct effects. Due to the lack of suitable habitat directly beneath the bridge, it is
unlikely that any DWM would be directly killed by bridge demolition. The existing bents within
the channel, which consist of wooden piles driven directly into the substrate without buried
footing, will be cut off flush with the substrate. Since these occur within the scoured clay
bottom, it is unlikely that any direct DWM mortality would occur from this activity. A small
amount of sediment could enter the water column and redeposit downstream, but the amount
would likely be sub-lethal to any DWM.
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Sedimentation from construction activities along the stream bank and approach road appears to
have the greatest potential to directly affect DWM. A major storm event could erode soil from
within the disturbed construction area and wash it into the stream, thus smothering mussels,
interfering with respiration and feeding, and degrading habitat. To avoid or minimize the
potential for this effect, NCDOT has developed stringent erosion control measures and other
conservation measures (see “Conservation Measures” section of this BO) which greatly reduce
the likelihood of sediment entering the stream.

Indirect Effects: Since the project involves replacing an existing two-lane bridge with a new
two-lane bridge, it is unlikely that the project will promote any secondary development or land-
use changes. Also, since no new bents will be placed in the channel, no negative indirect effects
to stream flow are anticipated. Overall, the project is not likely to have any measurable indirect
effect on DWM or its habitat.

Interrelated and Interdependent Actions: None known.

V. CUMMULATIVE EFFECTS

Cumulative effects include the effects of future state, tribal, local or private actions that are
reasonably certain to occur in the action area considered in this BO. Future federal actions that
are unrelated to the proposed action are not considered in this section because they require
separate consultation pursuant to section 7 of the ESA. At this time there are no known future
local, state or private actions, not requiring federal actions that are reasonably certain to occur
within the action area.

VI. CONCLUSION

After reviewing the current status of the DWM, the environmental baseline for the action area,
all effects of the proposed project, and the conservation measures identified in the BA, it is the
Service’s biological opinion that the proposed replacement of Bridge No. 4 over Shocco Creek
on US 401 (TIP No. B-4307), as proposed, is not likely to jeopardize the continued existence of
this species. No critical habitat has been designated for this species; therefore, none will be
affected.

This non-jeopardy opinion is based, in part, on the following facts: Due to degrading conditions
of suitable habitat from the effects of downstream beaver dams, and due to the small amount of
suitable habitat within the action area, it is uncertain that DWM will still exist within the action
area by the time of project construction. The project has significant long-term beneficial effects.
In-channel work will be minimal, thus limiting the potential for negative effects. Direct
mortality of DWM is unlikely. Several conservation measures will reduce the potential for

" negative effects of construction activities along the stream bank.



INCIDENTAL TAKE STATEMENT

Section 9 of the ESA and federal regulations pursuant to Section 4(d) of the ESA prohibit the
taking of endangered and threatened species, respectively, without special exemption. Take is
defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or attempt to
engage in any such conduct. Harm is further defined by the Service to include significant habitat
modification or degradation that results in death or injury to listed species by significantly
impairing essential behavioral patterns such as breeding, feeding or sheltering. Harass is defined
by the Service as intentional or negligent actions that create the likelihood of injury to listed
species to such an extent as to significantly disrupt normal behavior patterns which include, but
are not limited to, breeding, feeding or sheltering. Incidental take is defined as take that is
incidental to, and not the purpose of, the carrying out of an otherwise lawful activity. Under the
terms of Section 7(b)(4) and Section 7(0)(2), taking that is incidental to and not intended as part
of the agency action is not considered to be prohibited taking under the ESA provided that such
taking is in compliance with the terms and conditions of this Incidental Take Statement.

The measures described below are non-discretionary, and must be undertaken by the FHWA so
that they may become binding conditions of any grant or permit issued to the NCDOT, as
appropriate, for the exemption in section 7(0)(2) to apply. The FHWA has a continuing duty to
regulate the activity covered by this Incidental Take Statement. If the FHWA (1) fails to assume
and implement the terms and conditions or (2) fails to require the NCDOT to adhere to the terms
and conditions of the Incidental Take Statement through enforceable terms that are added to the
permit or grant document, the protective coverage of section 7(0)(2) may lapse. To monitor the
impact of incidental take, the FHWA or the NCDOT must report the progress of the action and
its impact on the species to the Service as specified in the Incidental Take Statement [50 CFR
§402.14(D)(3)].

Amount or Extent of Take Anticipated

The Service anticipates that incidental take of the DWM may occur as a result of the bridge
replacement. During demolition of the existing bridge and construction of the new bridge,
DWM may be harmed by siltation or other water quality degradation. The effects are likely to be
sub-lethal.

Because there are no reliable data on the number of DWM buried in the substrate compared to
those on the surface (and even those on the surface are difficult to detect), it is not possible to
base the amount of incidental take on numbers of individual mussels. Additionally, incidental
take will likely be difficult to detect and monitor. Although spent shells may be collected,
attributing the cause of mortality may be difficult. Glochidia and juvenile mussels are also
extremely difficult to sample, therefore it is difficult to document take of either of these life
stages.

The level of incidental take of the DWM can be defined as all DWM that may be harmed,
harassed, or killed within the action area (400 meters downstream and 100 meters upstream of
the existing bridge). The number of individuals is expected to be very small. If incidental take is
exceeded, all work should stop, and the Service should be contacted immediately.
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Effect of the Take

In the accompanying BO, the Service has determined that the level of anticipated take is not
likely to result in jeopardy to the DWM. Since critical habitat has not been designated for this
species, the proposed project will not result in the destruction or adverse modification of critical
habitat.

Reasonable and Prudent Measures

The Service believes the following reasonable and prudent measures are necessary and
appropriate to minimize take of the DWM. These nondiscretionary measures include, but are not
limited to, the terms and conditions outlined in this BO.

1. All Conservation Measures previously described in this BO must be implemented.

2. NCDOT will ensure that the contractor understands and follows the measures listed in the
“Conservation Measures” section of this BO.

Terms and Conditions

In order to be exempt from the prohibitions of section 9 of the ESA, the NCDOT must comply
with the following terms and conditions, which implement the reasonable and prudent measures
described previously and outline required reporting requirements. These terms and conditions are
nondiscretionary.

1. A Service biologist will be invited to the preconstruction meeting to discuss any questions
the contractor has regarding implementation of these projects.

2. NCDOT will ensure that a Division Environmental Officer maintains a level of oversight to
insure that all appropriate erosion control measures are fully implemented to avoid/minimize
sedimentation of the stream.

CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the Act directs federal agencies to use their authorities to further the purposes
of the ESA by carrying out conservation programs for the benefit of endangered and threatened
species. The following conservation recommendations are discretionary agency activities to
minimize or avoid adverse effects of a proposed action on listed species or critical habitat, to
help implement recovery plans, or to develop information.

1. Acquire riparian conservation buffers in the Tar-Pamlico Subbasin 03-03-04 to benefit DWM
either individually or in concert with other conservation programs.
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2. Conduct periodic DWM status surveys in the Upper Tar Basin and submit results to the
Service.

3. Contribute funding and/or staff to any future DWM reintroduction or population
augmentation efforts conducted by others.

In order for the Service to be kept informed of actions minimizing or avoiding adverse effects or
benefiting listed species or their habitats, we request notification of the implementation of any
conservation recommendations.

REINITIATION/CLOSING STATEMENT

This concludes formal consultation on the action outlined in your November 7, 2007 request for
formal consultation. As provided in 50 CFR section 402.16, reinitiation of formal consultation is
required where discretionary federal agency involvement or control over the action has been
retained (or is authorized by law) and if: (1) new information reveals effects of the agency action
that may affect listed species or critical habitat in a manner or to an extent not considered in this
opinion; (2) the agency action 1s subsequently modified in a manner that causes an effect to the
listed species or critical habitat not considered in this opinion; or (3) a new species is listed or
critical habitat designated that may be affected by the action.

If you have any questions concerning this biological opinion, please contact Mr. Gary Jordan at
(919) 856-4520 (Ext. 32).

min
Field ég;gor

cc: Ken Graham, USFWS, Atlanta, GA
Susi von Oettingen, USFWS, Concord, NH
Eric Alsmeyer, USACE, Raleigh, NC
Greg Thorpe, NCDOT, Raleigh, NC
Logan Williams, NCDOT, Raleigh, NC
Chris Murray, NCDOT, Durham, NC
David Harris, NCDOT, Raleigh, NC
Chris Militscher, USEPA, Raleigh, NC
Travis Wilson, NCWRC, Creedmoor, NC
Rob Ridings, NCDWQ, Raleigh, NC
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FISH AND WILDLIFE SERVICE R E ED
Raleigh Field Office
Post Office Box 33726 OCT 29 2008

Raleigh, North Carolina 27636-3726

October 27, 2008 DYVISIOH OF HIGHWAYS
PDEA-QFFICE OF NATURAL ENVIRONMENT

John F. Sullivan III, PE

Federal Highway Administration
310 New Bern Avenue, Suite 410
Raleigh, North Carolina 27601

Dear Mr. Sullivan:

The U.S. Fish and Wildlife Service (Service) has received your request to reinitiate formal
consultation, in accordance with section 7 of the Endangered Species Act of 1973 (16 U.S.C.
1531-1543), for the proposed replacement of Bridge No. 4 over Shocco Creek on US 401 located
in Warren County, North Carolina (TIP No. B-4307). This request for reinitiating formal
consultation presents revised information regarding potential effects to the federally endangered
dwarf wedgemussel (Alasmidonta heterodon, DWM). Your October 22, 2008 request was
received on October 27, 2008.

The Service previously issued a non-jeopardy biological opinion for this project on November
14, 2007. Your request for reinitiating formal consultation includes information for revised
impacts to areas immediately upstream of habitat for the DWM. Specifically, the previously
stated amounts of permanent and temporary wetland fill upstream of occupied DWM habitat
have increased, while the amounts of permanent surface water impacts have decreased. Also, the
fill type within wetlands and open water was changed from unconsolidated material to rock fill
to reduce downstream sediment input.

After reviewing the revised information, the Service has determined that no additional adverse
effects beyond those previously addressed will occur. Therefore, the conclusions from our
November 14, 2007 biological opinion remain valid. No additional take is anticipated, and no
additional reasonable and prudent measures or terms and conditions are necessary.

This concludes the reinitation of formal consultation on the action outlined in your October 22,
2008 request. As provided in 50 CFR section 402.16, reinitiation of formal consultation is
required where discretionary federal agency involvement or control over the action has been
retained (or is authorized by law) and if: (1) new information reveals effects of the agency action
that may affect listed species or critical habitat in a manner or to an extent not considered in this
opinion; (2) the agency action is subsequently modified in a manner that causes an effect to the
listed species or critical habitat not considered in this opinion; or (3) a new species is listed or
critical habitat designated that may be affected by the action.

1



If you have any questions concerning this biological opinion, please contact Mr. Gary Jordan at
(919) 856-4520 (Ext. 32).

Sincerely,
f

@rﬂ Pete Benjamin
‘ Field Supervisor

cc: Eric Alsmeyer, USACE, Raleigh, NC
Greg Thorpe, NCDOT, Raleigh, NC
Chris Murray, NCDOT, Durham, NC
David Harris, NCDOT, Raleigh, NC
Chris Militscher, USEPA, Raleigh, NC
Travis Wilson, NCWRC, Creedmoor, NC
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U.S. ARMY CORPS OF ENGINEERS ’ OE '

Wilmington District
Action ID: 200321039; TIP B-4307 County: Warren

NOTIFICATION OF JURISDICTIONAL DETERMINATION

Project Proponent: NCDOT Consultant:
Address: ATTN: Gregory J. Thorpe, Ph.D. HSMM
Environmental Management ATTN: Ms. Wendee Smith
Director, PDEA 1305 Navaho Drive, Ste. 303
1548 Mail Service Center Raleigh, North Carolina 276
_ Raleigh, NC 27699-1548
Telephone No.: (919) 733-7844, x237 (B. Goodwin) (919) 878-5250

Location of Site (waterbody, Hichway name/number, town, etc.): Study area for replacement of
Bridge No. 4 (TIP B-4307) on US 401 over Shocco Creek, southwest of Elberon, North Carolina.

Basis for Determination: The site contains stream channels of Shocco Creek, a tributary of the Tar
River, with indicators of ordinary high water marks, and wetlands adjacent to Shocco Creek.

Indicate Which of the Following Apply:
There are waters of the U.S., to include wetlands, on the above described property which we strongly suggest
should be delineated and surveyed. The surveyed wetland lines must be verified by our staff before the Corps will
make a final jurisdictional determination on your property.
Because of the size of your property and our present workload, our identification and delineation of your wetlands
cannot be accomplished in a timely manner. You may wish to obtain a consultant to obtain a more timely
delineation of the wetlands. Once the consultant has flagged a wetland line on the property, Corps staff will
review it, and, if it is accurate, we strongly recommend that you have the line surveyed for final approval by the
Corps. The Corps will not make a final jurisdictional determination on your property without an approved survey.
X The waters of the U.S., to include wetlands, within the study area limits, have been delineated by your consultant,
the delineation has been reviewed in the office by the Corps, and the delineation as shown on the attached
drawings has been determined by the Corps to be accurate, based on the information available at this time. Unless
there is a change in the law or our published regulations, this determination may be relied upon for a period not to
exceed five years from the date of this notification.
There are no waters of the U.S., to include wetlands, present on the above described property which are subject to
the permit requirements of Section 404 of the Clean Water Act (33 USC 1344). Unless there is a change in the law
or our published regulations, this determination may be relied upon for a period not to exceed five years from the
date of this notification.
Placement of dredged or fill material in wetlands on this property without a Department of the
Army Permit is in most cases a violation of Section 301 of the Clean Water Act (33 USC 1311). A
permit is nc: required for work on the property restricted entirely to existing high ground. If you

have any questions regarding the Corps of Engineers regulatory program, please contact

Eric Alsmeyer at telephone;number___ (919) 876 - 8441 extension 23
Project Manager Signature 5«./7 ;%M
Date August 21, 2003 Expiréfon Date August 21, 2008

SURVEY PLAT OR FIELD SKETCH OF THE DESCRIBED PROPERTY AND THE WETLAND
DELINEATION FORM MUST BE ATTACHED TO THE FILE COPY OF THIS FORM.

CF: HSMM



Applicant: NCDOT, Division of Highways | File Number: 200321039/B-4307 | Date: August 21, 2003

Attached is: See Section below

INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission)

PROFFERED PERMIT (Standard Permit or Letter of permission)

PERMIT DENIAL

X | APPROVED JURISDICTIONAL DETERMINATION
PRELIMINARY JURISDICTIONAL DETERMINATION

ION I - The foll ntifies ghts and options re;
; / usace.

esiiwX[@ivv] |58

: ;I‘I‘\IITIAL PROFFERED PERMIT: You may accept or object to the permit.

e ACCEPT: If youreceived a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your signature
on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to appeal the
permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit.

e OBJECT: If you object to the permit (Standard or LOP) because of certain terms and conditions therein, you may request that the
permit be modified accordingly. You must complete Section II of this form and return the form to the district engineer. Your
objections must be received by the district engineer within 60 days of the date of this notice, or you will forfeit your right to appeal
the permit in the future. Upon receipt of your letter, the district engineer will evaluate your objections and may: (a) modify the
permit to address all of your concerns, (b) modify the permit to address some of your objections, or (c) not modify the permit having
determined that the permit should be issued as previously written. After evaluating your objections, the district engineer will send
you a proffered permit for your reconsideration, as indicated in Section B below.

B: PROFFERED PERMIT: You may accept or appeal the permit

e ACCEPT: If youreceived a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your signature
on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to appeal the
permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit.

e APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of this form
and sending the form to the division engineer. This form must be received by the division engineer within 60 days of the date of this
notice.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process by
completing Section II of this form and sending the form to the division engineer. This form must be received by the division engineer
within 60 days of the date of this notice.

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or provide new

information.

e ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the date of
this notice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD.

e APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Corps of Engineers Administrative
Appeal Process by completing Section II of this form and sending the form to the division engineer. This form must be received by
the division engineer within 60 days of the date of this notice.

E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps regarding the
preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an approved JD (which may be appealed), by
contacting the Corps district for further instruction. Also you may provide new information for further consideration by the Corps to

reevaluate the JD.




REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an
initial proffered permit in clear concise statements. You may attach additional information to this form to clarify where your reasons or
objections are addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum for the record
of the appeal conference or meeting, and any supplemental information that the review officer has determined is needed to clarify the
administrative record. Neither the appellant nor the Corps may add new information or analyses to the record. However, you may

ide additional information to clarify the location of information that is already in the administrative

If you have questions regarding this decision and/or the If you only have questions regarding the appeal process you may also
appeal process you may contact: contact: .

Mr. Eric C. Alsmeyer, Regulatory Project Manager Mr. Arthur Middleton, Administrative Appeal Review Officer

U.S. Army Corps of Engineer<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>