STATE OF NORTH CAROLINA
DEPARTMENT OF TRANSPORTATION

MICHAEL F. EASLEY LYNDO TIPPETT
GOVERNOR SECRETARY

January 8, 2007

N. C. Dept. of Environment and Natural Resources
Division of Coastal Management-Wilmington District
127 Cardinal Drive Ext.

Wilmington, NC 28405-3845

Attention: Jim Gregson
District Manager

Subject: Amended application for CAMA Major permit for Second Bridge to Oak
Island, Brunswick County, State Project No. 8.2231201, Federal Aid No. STP-
1105(6), TIP R-2245, WBS Element 34407.1.1, Brunswick County.

Dear Mr. Gregson:

On August 30, 2006 the North Carolina Department of Transportation (NCDOT) submitted an
application to construct a roadway on new location in Brunswick County, known as the second
bridge to Oak Island. The NCDOT would like to submit the following information to supplement
the previously submitted application. Included in this letter is the following: (1) a copy of the
MOU between NCDOT, FHWA, USEPA, and NCDENR, (2) a copy of signed Agreements
between NCDOT and adjacent landowners regarding acquisition of conservation easements 3)
revised permit drawings, (4) and a set of revised half size roadway plans.

Summary of Current Access Point History and Location

The following project commitments regarding control of access were agreed to by the merger team

during concurrence point 4A meeting on November 19, 2003 and were included in the Final

Environmental Impact Statement dated April 30, 2004.

* The project will have two access points between NC 211 and the new bridge over the ATWW.
The northern access point (ACC 3) will be located approximately 5,700 feet from the southern
right-of-way of NC 211. ACC 3 will be a right-in/right-out only intersection on the eastern side
with no break in the median. The southern access points (ACC 1 and ACC2) will be located as
close to the northern terminus of the bridge over the AIWW as allowed by NCDOT design
standards. These access points will be located to avoid additional wetland impacts within the
NCDOT right-of-way.

* Access control will be extended for a distance of 1,500 feet along the two access roadways. A
continuous fence along the roadway will also reflect control of access.

TELEPHONE: 919-715-1334 LOCATION:
NC DEPARTMENT OF TRANSPORTATION FAX: 919-715-5501 2728 CAPITOL BOULEVARD
PROJECT DEVELOPMENT AND ENVIRONMENTAL ANALYSIS SuITE 240
1598 MAIL SERVICE CENTER WEBSITE: WWW.NCDOT.ORG RALEIGH NC 27699

RALEIGH NC 27699-1598



On April 11, 2006 a revised Concurrence Point 4A Merger Meeting was held at the Highway
Building. The following revisions to project commitments regarding control of access were agreed
upon by the Merger Team.

e Provide full control of access from NC 211 to the Intracoastal Waterway, except at the following
street access points: -L- Station 79+50 (Full Movement, ACC 1 and 2), -L- Station 191+45
(Right-in/Right-out Only, ACC 3), and approximately -L- Station 151 +55 (Right-in/ Right-out
Only, ACC 4). NCDOT will redesign the western access point from —L- Station 79+50 to allow
the landowner to connect to the access without incurring additional stream and wetland impacts.
NCDOT will provide rationale for the western access. If this cannot be accomplished, this
western access point will be eliminated. During this meeting the NCDOT informed the Merger
team that the control of access on ACC 3 will be shortened. The control of access reflected on
the final design plans is approximately 1,000 feet long.

e Maintain Control of Access by the following:

1. The Control of Access on the NCDOT plans will be designated as "Special Control of
Access" with a unique symbol, legend and note.

The road plans have been labeled with the special designation, “No Revisions shall be made to

the Control of Access without approval of NCDOT, FHWA, USEPA and NCDENR per

Agreement and USACE per Permit Condition.”

2. A Memorandum of Understanding (MOU) between NCDOT, USEPA, NCDENR, and
FHWA will be executed. The memorandum will stipulate that any future break in the control
of access would require the agreement of all the signatory parties.

The NCDOT has circulated a copy of the MOU to the signatory parties. On final approval, the

signatory parties will sign the MOU.

3. A special condition will be added to any USACE permit that would perpetually prohibit any
future break in the control of access without modification of the permit.
Per discussions between the USACE and NCDOT, this commitment is no longer essential.

Following the April 11, 2006 Merger meeting the NCDOT developed the following course of action
related to ACC2, the western access point to MAS properties. The NCDOT will eliminate ACC2
from the roadway plans and the permit drawings. Due to the fact there has been previous
coordination, public involvement, and the roadway plans have shown an access point to this
property, the MOU provides for a future access point to be reserved at the ACC2 location.

It should be noted that the future access point will be relocated from 73+15 to approximate L-Sta.
72+65 (90’Lt.). The future location of the access point has been relocated to the upland area on
MAS Properties, LLC to eliminate wetland impacts.

The process for granting the reserved break in the control of access at ACC2 to MAS will be as
follows:

The MAS Properties, LLC property owner will obtain a written agreement from the US Army Corps
of Engineers (USACE) that the access point will not create a conflict with or compromise the
Yellowbanks Environmental Assessment that was issued in June 2005. After obtaining the USACE
agreement, the property owner will request a break in the control of access from the NCDOT. MAS
Properties, LLC will have to donate 100 feet of right of way width along the potential access
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roadway for a length of approximately 500 feet from the western edge of the mainline right of way
for the Second Bridge to Oak Island project. This right of way will also consist of control of access
limits along both sides of the potential access roadway for a distance of approximately 500 feet.
After receipt of the written agreement from the USACE, and the donation of the right of way and
control of access limits, the NCDOT will grant approval of the access point. The break in the control
of access will not be subject to an enhancement fee.

A meeting between NCDOT and the USACE Navigation Branch was held on September 28, 2006
regarding crossing of land on which the USACE holds a perpetual easement for maintenance of the
ATWW. During the meeting the USACE informed the NCDOT that construction of the bridge over
the AIWW and the mainline roadway through the USACE land is acceptable. However, the USACE
informed the NCDOT that construction of ACC 1 across USACE land is not acceptable.

On October 31, 2006, a follow-up meeting was held with NCDOT and the USACE regarding
additional alternatives for ACC1 on October 31, 2006. Two additional alternatives to the design and
location of ACC1 were discussed. The determination was made that these two additional
alternatives were not feasible due to the increase of wetland impacts or because impacts to the
USACE land were still too large. Therefore, NCDOT and the USACE determined that the
elimination of ACCI1 was necessary and a gated driveway that allowed USACE access to the land
would be required.

On November 16, 2006 a meeting was held with the merger team regarding changes to ACC3 and
ACCl1. The team was informed that due to the conflicts mentioned above with the USACE
Navigation Branch, ACC 1 will be eliminated. Due to the elimination of this access point the
NCDOT requested authorization to modify Access Point 3 from right-in right-out to a full movement
median opening access point, if required to meet project commitments and minimize wetland
impacts. The merger team agreed to the changes proposed by NCDOT.

Negotiations were finalized with St. James with leftover only movement. However, this design
resulted in higher wetland impacts so full movement was included in the final design. Revised design
plans and permit drawings that reflect the above mentioned drawings have been included with this
letter.

Waters of the U.S.
Permanent wetland impacts at Site 22 have decreased from 1.657 to 1.557 acres and hand clearing

impacts have increased from 0.230 to 0.279 acre as a result of changing the right-in, right-out access
point to full movement.

Acquisition of Carolina Bays

On November 20, 2006 the NCDOT obtained a signed agreement to place approximately 460 acres
within the Williamson Tract into a conservation easement. When the conservation easement for the
Williamson Tract is signed, the NCDOT will grant the access point at Station 151+55. On
December 22, 2006 the NCDOT obtained a signed agreement to place approximately 400 acres
within the St. James Tract into a conservation easement.

Copies of the signed agreements between NCDOT and adjacent landowners regarding acquisition of
conservation easements are included with this letter. Copies of the easement documents that will be
signed when surveys are finalized are also included with this letter.



Memorandum of Understanding
A copy of the final Memorandum of Understanding regarding the control of access between the
NCDOT, FHWA, the EPA and NCDENR is included with this letter.

REGULATORY APPROVALS
CAMA.: Application is hereby made for a CAMA Major Development Permit.

Section 401: NCDOT has applied for a Clean Water Act Section 401 Water Quality Certification
under separate cover.

Section 404: NCDOT has applied for a Clean Water Act Section 404 Individual Permit under
separate cover.

US Coast Guard: In a separate application, NCDOT requested approval from the US Coast Guard for
the construction of the bridge over the ICWW.

Thank you for you assistance with this project. If you have any questions or need any additional
information about this project, please contact Brett Feulner at (919) 715-1488.

Gregory J. Thorpe, Ph.D., Environmental Management Director
PrO_] ect Development and Environmental Analysis Branch

GJT/bmf

cc w/out attachment

Mr. Travis Wilson, NCWRC Ms. Kathy Matthews, USEPA

Mr. Ronald Mikulak, USEPA-Atlanta, GA Mr. Allen Pope, P.E., Division 3 Engineer
Mr. Clarence Coleman, FHWA Mr. Greg Perfetti, P.E., Structure Design
Mr. Gary Jordan, USFWS Mr. Mark Staley, Roadside Environmental
Mr. Ron Sechler, NMFS Dr. David Chang, P.E., Hydraulics

Mzr. Michael Street, NCDMF Mr. Scott McLendon, USACE, Wilmington
Mr. Steve Sollod, NCDCM Mr. Dave Timpy, USACE

Mr. Mason Herndon, Division 3 Environmental Officer =~ Mr. Carl Goode, NCDOT- HEU

Mr. Jay Bennett, P.E., Roadway Design Mr. Todd Jones, External Audit Branch
Mr. Joseph Qubain, P.E., Planning Engineer Mr. Majed Alghandour, Programming and TIP
Mr. Art McMillan, P.E., Highway Design Mr. John Hennessy, DWQ
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MEMORANDUM OF UNDERSTANDING
Among the
THE NORTH CAROLINA DEPARTMENT OF TRANSPORTATION
and
THE FEDERAL HIGHWAY ADMINISTRATION
and
THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
and

THE NORTH CAROLINA DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

This Memorandum of Understanding (“MOU”) is made on the last day entered
below among the North Carolina Department of Transportation (“NCDOT”), the Federal
Highway Administration (“FHWA?), the United States Environmental Protection Agency-
(“USEPA”), and the North Carolina Department of Environment and Natural Resources
(“NCDENR”) (collectively referred to hereinafter as “the Parties”).

GENERAL RECITALS

WHEREAS, the FHWA and NCDOT approved the selected alternative for TIP
project R-2245 (hereinafter, “the Project”) as part of the Record of Decision executed by
FHWA and NCDOT on October 20, 2004 and November 10, 2004, respectively;

WHEREAS, the approved alternative for the Project is described as widening
SR 1105 (Middleton Avenue) between the Atlantic Ocean and the Atlantic Intracoastal
Waterway (“AIWW?), constructing a new bridge over Davis Canal and a new high-rise
bridge over the AIWW to the mainland, and constructing a roadway on new location
from the new high-rise bridge to NC 211 at SR 1500 (Midway Road);

WHEREAS, pursuant to the Merger 01 Process, certain federal and state resource
and regulatory agencies participate with NCDOT in the early planning process for select
NCDOT projects;

WHEREAS, pursuant to N.C.G.S. §§ 136-18(5), 136-18(29) and 136-93,
NCDOT and the Board of Transportation are authorized to issue policies and rules
governing the permitting of street and driveway access to State highways;



WHEREAS, pursuant to the Merger 01 process and interagency discussion
among the Parties, NCDENR and USEPA have determined that maintaining control of
access along portions of the right-of-way of the Project is necessary to minimize indirect
effects to wetlands and water quality within the study area, which they believe may result
from the Project; and

WHEREAS, NCDOT and the FHWA agree that the control of access limits are
important to maintaining the safety, mobility, and operational integrity of the project.

NOVW THEREFORE, the Parties agree as follows:

1.0 NCDOT Authority and Procedure. The Parties agree that NCDOT is
given the statutory authority to review street and driveway access requests pursuant to
N.C.G.S. §§ 136-18(5), 136-18(29) and 136-93, and has an established procedure for
determining whether to grant street and driveway access to state highways.

2.0  Project Control of Access Limits and Special Designation.

2.1 Control of Access — Control of access limits subject to the MOU
shall begin at the northern terminus of the Atlantic Intracoastal Waterway Bridge
(approximate station —L- 63+00) and continue to the intersection of the NC 211
southern right of way boundary (approximate station —L- 248+00).

2.2 Access Breaks — Three designated access breaks on the mainline
will be allowed for access roads. NCDOT may allow the following breaks in
access without complying with paragraph 3.0 below:

Access Centerline of Access Break East or West of Mainline
Access 2 | —L- Station 72+65.00 West
Access 3 | —L- Station 192+55.00 East
Access 4 | —L- Station 151+55.00 West

The length of control of access along each access road is as shown on the
attached Exhibits 2 through 4. It is understood by all parties that the access roads
may be longer than what is shown on Exhibits 2 through 4; however, the control
of access limits will end at the locations depicted on the Exhibits. The right of
way width for each access road identified in the table above shall be 100 feet
total, 50 feet on each side of its centerline. The width of the access break will be
wider than 100 feet at the mainline, and may be wider than what is shown on the
Exhibits, to accommodate sight triangles, or as necessary for safety or traffic
engineering reasons. This right of way will have the same special control of
access designation as the mainline (see paragraph 2.3 below), and any request for
future access breaks will be subject to paragraph 3.0 of this Agreement.



3.0

Access 2 is a reserved future access break. All parties agree that NCDOT
may allow this break in access, without complying with paragraph 3.0 of this
Agreement, subject to conditions established in the permit issued by the United
States Army Corps of Engineers for the Project. Access 2 is identified by a note
on the NCDOT plans that states: “A future control of access break has been
reserved left of -L- Sta. 72+65.00. Any access break at this location shall be in
accordance with specific guidelines set forth in the Memorandum of
Understanding between NCDOT, FHWA, NCDENR and USEPA and permit
conditions prescribed by USACE.”

A gate and gravel driveway will be installed east of —L- Station 73+00.00
to allow access by the United States Army Corps of Engineers to property over
which the Corps holds an easement.

2.3 Special Designation — NCDOT agrees to provide special designation of
the subject Control of Access limits on the NCDOT plans as “Special Control of
Access” with a unique symbol and a legend referencing this agreement between
the Parties. (See Exhibit 1, Sample Special Control of Access Designation)

NCDOT agrees to include a description of the Control of Access limits in
each deed it records for properties that fall within the area described in this
paragraph 2.0. NCDOT further agrees that it will contact, in writing, the nine
landowners adjacent to the controlled access area from which NCDOT purchased
or condemned property for the Project, after their right-of-way claims are
finalized, and request that said landowners include deed restrictions on their
properties to indicate the Control of Access limits.

Review of Requests to Break Control of Access. As part of the right-of-way

acquired by NCDOT for the Project, NCDOT has also acquired the right to control the
access to such right-of-way along portions of the project. Accordingly, it is the intent
and desire of NCDOT to maintain the integrity of the roadway facility by retaining the
control of access limits described in paragraph 2.0.

3.1  Initial Review and Consideration by NCDOT — If a future request
is made to break the existing control of access limits along the Project at any
location other than those specified in paragraph 2.2 above, NCDOT agrees to
follow the Operating Procedures (hereinafter, “the Procedures”) of the NCDOT
Right of Way Disposal and Control of Access Committee (hereinafter, “the
NCDOT Committee™), except to the extent the Procedures differ from the process
described herein. The person applying for the control of access break must first
submit a request to the District Engineer, who will gather information about the
request and forward it to the Division Engineer. The Division Engineer may deny
the request. If the Division Engineer does not deny the request, the request shall
be forwarded to the Chairperson of the NCDOT Committee. The NCDOT
Committee will review the request. If the NCDOT Committee does not deny the
request, the request shall be forwarded to the NCDOT State Highway
Administrator, the Division Administrator of the FHWA, the Deputy Regional




Administrator of the USEPA, and the Chief Deputy Secretary for NCDENR
(collectively referred to hereinafter as the “Parties’ Executives”).

3.2 FHWA, USEPA and NCDENR Consideration — Once the request
has been transmitted to the Parties’ Executives, the NCDOT State Highway
Administrator, or his designee, will initiate a meeting among the Parties’
Executives, or their designees, to review the request. The Parties’ Executives will
consult and discuss the control of access break request. Any objection by
NCDENR or USEPA to the control of access break request will be based upon
their respective agency's expertise and consistent with impact avoidance and
minimization purposes, and must be presented in writing to the other Parties’
Executives. All Parties agree that in order for a break in the control of access to
be approved, all Parties must concur and each Party must document concurrence
in written form. NCDOT will notify the requesting party of the approval or denial
of the request for a break in the control of access.

4.0  Notices. All notices required under this MOU shall be in writing and sent
via U.S. Mail, postage pre-paid, by national courier service or hand delivered to the
addresses set out below. Notice shall be deemed delivered and given when mailed, if
mailed, or when delivered by hand or by courier, upon receipt.

Notice to NCDOT Notices to FHWA
State Highway Administrator Division Administrator, NC Division
1536 Mail Service Center 310 New Bern Avenue, Suite 410
Raleigh, NC 27699-1536 Raleigh, NC 27601-1418

Notices to USEPA Notices to NCDENR
Deputy Regional Administrator Chief Deputy Secretary
USEPA Region 4 1601 Mail Service Center
61 Forsyth Street Raleigh, NC 27699-1601

Atlanta, Georgia 30303-8960

5.0 Amendments. This Agreement may be amended only by mutual
agreement of the Parties. All amendments must be in writing and executed by all Parties.

6.0  Termination. This MOU may be terminated upon written agreement of
the Parties.

7.0 Severability and Survival. If any of the provisions contained in this
MOU are held illegal, invalid or unenforceable, the enforceability of the remaining
provisions shall not be impaired thereby.



8.0  Funding. Nothing in this Agreement obligates any of the parties to pay
any monies to any other party to this Agreement. In the event that a party to this
Agreement enters into a contract, grant or Interagency Agreement with another party to
this Agreement, the validly executed contract, grant or Interagency Agreement shall
control the disbursement of any funding, the applicable scope of work and the resolution
of any disputes involving the contract, grant or Interagency Agreement.

9.0  Authorities. No Provision or requirement in this Agreement shall affect
or otherwise alter any of the delegated legal authorities of any of the signatory agencies.
This Agreement shall be effective on the date of the last signature below.

IN WITNESS WHEREOF, the Parties have each executed this Agreement, this

the day of , 2006. :
}\ Aél/\/\f@/&@/\ |12-20- 04
Len Sanderson Date

NCDOT, State Highway Administrator

John Sullivan, III Date
FHWA, Division Administrator

A. Stanley Meiburg Date
USEPA, Deputy Regional Administrator

Dempsey Benton Date
NCDENR, Chief Deputy Secretary
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SPECIAL CONTROL OF ACCESS DESIGNATION,

NO REVISIONS SHALL BE MADE TO THE CONTROL
OF ACCESS WITHOUT APPROVAL OF NCDOT, FHWA,
USEPA, AND NCDENR PER AGREEMENT AND
USACE PER PERMIT CONDITION.
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STATE OF NORTH CAROLINA

COUNTY OF BRUNSWICK
AGREEMENT
This AGREEMENT (hereinafter, “Agreement”) is entered into this 22nd day of
December, 2006, by and between RESERVE DEVELOPMENT CO., LLC (hereinafier,
“RDC”), and THE NORTH CAROLINA DEPARTMENT OF TRANSPORTATION
(hereinafter, “NCDOT”).

WITNESSETH: -

WHEREAS, RDC acquired certain real property more particularly described in
Deed Book 2021, Page 1343, and Deed Book 2021, Page 1345 of the Brunswick County
Register of Deeds Office (such property, excepting portions thereof as have been
subsequently conveyed by RDC, is hereinafter referred to as the “Property™);

WHEREAS, RDC desires to grant, and NCDOT desires to hold, a conservation
easement over approximately 400 acres of the Property, shown as “North Bay,” “East
Bay,” “Wildlife Corridor 1,” and “Wildlife Corridor 2” on Exhibit A attached hereto
(hereinafter, the “Conservation Easement Area”). The Conservation Easement Area shall
be more definitely determined after delineation of wetlands is complete and after a survey
of the boundaries is complete, as discussed below in paragraph 1.

WHEREAS, the Conservation Easement Area provides natural wildlife habitat
for a wide variety of land, air and aquatic species, and many of these species are of great
importance to RDC and the people of North Carolina;

WHEREAS, NCDOT plans to construct a controlled access highway connecting
North Carolina State Highway 211 to the Town of Oak Island, Brunswick County,
thereby providing a second access point to the Town of Oak Island (hereinafter, the
“Proposed Highway™);

WHEREAS, the Proposed Highway will be located adjacent or in close
proximity to the Conservation Easement Area;

WHEREAS, NCDOT has agreed to allow RDC to access the Proposed Highway
via a controlled access corridor in exchange for the grant to NCDOT of a perpetual
Conservation Easement over the Conservation Easement Area, thereby restricting and
limiting the use of land within the Conservation Easement Area substantially according to

the terms and conditions set forth in the conservation easement form attached hereto as
Exhibit C; and,

WHEREAS, RDC has agreed to the conditions set forth below regarding access
to the Proposed Highway.



NOW, THEREFORE, in consideration of the foregoing recitals, the mutual
agreements set forth below and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties agree as follows:

1. Conservation Easement. RDC hereby agrees to grant to NCDOT a
perpetual Conservation Easement for the areas identified on Exhibit A as “NorthBay,”
“EastBay,” “Wildlife Corridor 1,” and “Wildlife Corridor 2,” the Conservation Easement
Area. The parties agree that said Area shall be more definitively determined after
delineation of wetlands is complete and after a survey of the boundaries is complete. The
terms and conditions of the Conservation Easement shall be substantially similar to the
terms and conditions set forth in the conservation easement form attached hereto as
Exhibit C. However, both parties understand and agree that Exhibit C will be provided to
the United States Army Corps of Engineers (hereinafter, “USACE”) and to the North
Carolina Department of Environment and Natural Resources, Division of Water Quality
(hereinafter, “DWQ”), in connection with applications for permits required for the
Proposed Highway pursuant to the Clean Water Act. If either the USACE or DWQ
request changes to the language of the easement in order to grant the permit, both parties
agree they will revise the Conservation Easement accordingly, provided that the
Conservation Easement shall not be changed or revised in any way that would adversely
affect or limit RDC's ability or right to develop its land adjacent to the Conservation
Easement Area.

2. Controlled Access Road.

(a) In exchange for the grant of the Conservation Easement, NCDOT hereby
agrees to allow RDC to access the Proposed Highway via a road, having full control of
access rights (hereinafter, “Controlled Access Road™), to be constructed by RDC within
the Control of Access Corridor depicted on Exhibit B attached hereto (hereinafter,
“Corridor” or “ACC3”). The exact specifications for the Corridor will be shown on the
final right of way plans, which are to be certified and recorded in the Office of the
Register of Deeds for Brunswick County pursuant to N.C.G.S. § 136-19.4. As part of the
construction of the Proposed Highway, NCDOT will construct a full movement median
opening on the mainline of the Proposed Highway for access to the Corridor, as shown on
Exhibit D attached hereto. However, NCDOT reserves the right to modify or remove the
full movement median opening in the future, without any compensation to RDC.

(b) The USACE verified NCDOT’s delineation of the wetlands in the Corridor
on October 26, 2004. On June 29, 2006, NCDOT applied for a Section 404 permit from
the USACE to authorize the discharge of dredged and fill material into waters of the
United States in connection with the Proposed Highway Project. Due to changes in the
alignment of the ACC3 corridor, NCDOT will be sending a revised permit application to
the USACE, requesting authorization to permanently impact (through fill and
mechanized clearing) 1.56 acres of wetlands and temporarily impact (through hand
clearing) 0.28 acres of wetlands at Site 22, which includes the ACC3 corridor, as shown



on Exhibit D. The permit has not yet been issued. The permit is expected to have an
expiration date of three (3) years from the date of issuance. '

(c) RDC will be solely responsible for planning, design, and construction of the
Controlled Access Road within the ACC3 Corridor, including obtaining any and all
permits necessary for the conmstruction of the Controlled Access Road; provided,
however, that NCDOT shall construct a wildlife crossing within the Corridor and shall
install control of access fencing along the Corridor. As part of building the wildlife
crossing, NCDOT will install four (4) sixty inch (60”) by forty-six inch (46”) corrugated
aluminum pipe arches, spread evenly across the width of the wildlife corridor, with a
continuous aluminum barrier on both ends. NCDOT will provide temporary erosion and
sediment control necessary for said construction and will perform necessary grading
operations and place compacted fill over the wildlife crossing pipes with a depth of not
less than 12" at the pipe end junctions with the aluminum barrier and not less than 24"
over the top of the pipes at the centerline of the corridor where the Controlled Access
Road will be built. The elevation of the filled area over the wildlife crossing pipes will
tie to the finish grade of the Proposed Highway on the west end and on the east end will
tie down to existing grade in a manner that will facilitate construction of the Controlled
Access Road in the future.

(d) At the request of RDC, NCDOT will provide coordination through the
driveway permit application process referenced below for RDC’s planning and design of
the Controlled Access Road as it relates to the final design and construction of the
Proposed Highway. The application for a driveway access permit shall be made in
accordance with the North Carolina Department of Transportation’s “Policy On Street
and Driveway Access to North Carolina Highways” in effect at the time of such
application, subject to the rules, regulations, conditions, specifications, and permit
processes of the NCDOT and those of any local governments, including but not limited to
the submission to, and approval by, such governmental entities of a proposed site
development and traffic plan. NCDOT will not unreasonably delay consideration of the
application for the driveway access permit.

(¢)  RDC must obtain an approved driveway access permit from NCDOT prior
to beginning construction of any portion of the Controlled Access Road. Further,
construction of the first 300° of the Controlled Access Road, measured from its
intersection with the proposed right of way boundary of the mainline of the Proposed
Highway, may begin only after the completion and acceptance of the construction of the
Proposed Highway; or may begin earlier afier the wildlife crossings have been
constructed, if the contractor responsible for construction of the Proposed Highway so
agrees in writing. RDC may begin construction of the portion of the Controlled Access
Road that is greater than 300’ from the intersection with the proposed right of way
boundary of the mainline of the Proposed Highway prior to completion of the wildlife
crossings, so long as such construction does not interfere with NCDOT’s construction of
the wildlife crossings. The Controlled Access Road may not be opened to traffic until
after the Proposed Highway is completed or until NCDOT has given RDC written
permission to open the road.



® The Controlled Access Road must be built in accordance with the right-of-
way and construction standards contained in the North Carolina Department of
Transportation’s “Subdivision Roads Minimum Construction Standards” manual in effect
at the time of the application for the driveway access permit, and must be built in
accordance with any conditions of the approved driveway access permit. RDC may be
required to construct a deceleration lane on the mainline of the Proposed Highway on the
southern approach to the Controlled Access Road. As shown on Exhibit D, NCDOT has
requested authorization to permanently impact, through fill and mechanized clearing,
wetlands up to ten feet beyond the slope stake line along the southern approach to ACC3
and within the ACC3 corridor itself. NCDOT will coordinate with RDC regarding
the design of the deceleration lane and will strongly consider allowing a design exception
for the deceleration lane, if necessary, to avoid and minimize any additional wetland
impacts that may be incurred by RDC in construction of the deceleration lane. If
additional impacts cannot be avoided, NCDOT will provide information and coordination
regarding NCDOT's wetland impacts and mitigation to RDC and/or NCDENR and the
USACE to facilitate RDC with any required wetland permit application or modification.
Upon completion of the Controlled Access Road in accordance with this Agreement,
NCDOT will accept the Controlled Access Road onto the State Highway System for
maintenance, subject to approval by the Board of Transportation.

3. Access and Inspection. The parties acknowledge that NCDOT has
already inspected the Conservation Easement Area and determined that it has the
requisite qualities, characteristics and natural values to make it approprate for the
purposes of the Conservation Easement. Notwithstanding the above, between the date of
this Agreement and the Closing, defined below, NCDOT and NCDOT’s agents,
employees, contractors, representatives and other designees (collectively, “NCDOT’s
Designees™) shall have the right to enter the Property for the purposes of inspecting the
Conservation Easement Area, conducting soil tests, conducting surveys, engineering
studies, and conducting any other investigations, examinations, tests and inspections as
NCDOT may reasonably require to assess the condition of the Conservation Easement
Area. -

4, Escrow; Closing. At the time this Agreement is signed, RDC will also be
signing a deed for the right of way necessary to construct the Proposed Highway and a
deed for two tracts isolated by the Proposed Highway, and obtaining a release deed for
such right of way and two tracts. The two deeds and the release shall be held in escrow
and shall not be released or recorded untii NCDOT has paid the purchase prices as
specified in the deeds.

The Closing of the transfer of the Conservation Easement shall be held at such
time and on such date as may be mutually agreed upon by both parties, but shall not
occur until after NCDOT has paid the purchase prices as specified in the deeds referenced
above. It is estimated that the Closing will take place on or before June 30, 2007. RDC
shall be responsible for RDC’s attorneys’ fees. NCDOT shall be responsible for all
recording and transfer costs, the costs of survey (described below), and NCDOT’s



attorneys’ fees. This agreement shall expire December 31, 2007, if the Closing is not
held before that date.

5. Title & Survey. Not later than Closing, RDC, at its own cost and
expense, shall have released or subordinated any deed of trust or mortgage encumbrances
affecting the Conservation Easement Area. NCDOT shall arrange for, at its cost, the
preparation of a recordable plat of survey prior to Closing, delineating the Conservation
Easement Area. RDC shall have the opportunity to review and approve the survey. The
survey will be recorded in conjunction with Closing.

6. RDC’s Representations and Warranties.

(@ RDC warrants that at the Closing, RDC shall convey to NCDOT the
Conservation Easement consistent with Paragraph 20 of Exhibit C.

()  RDC makes the additional following representations and warranties, to the
best of its knowledge without independent investigation, which representations and
warranties shall be true as of the day of the Closing and shall survive Closing for a period
of six (6) months: '

(1) RDC is the record owner of the Conservation Easement Area to be
conveyed hereunder.

(i) RDC is in substantial compliance with the laws, orders and
regulations of each governmental department, commission, board, or agency
having jurisdiction over the Conservation Easement Area in those cases where
noncompliance would have a material adverse effect on the Conservation
Easement.

(i) RDC is not a party to nor subject to or bound by any agreement,
contract or lease of any kind relating to the Conservation Easement Area that
would unreasonably interfere with the Conservation Easement or defeat its
purpose.

(iv)  The property comprising the Conservation Easement Area is not in
violation of any federal, state or local law, ordinance or regulation relating to
environmental conditions on, under or about the Conservation Easement Area,
including, but not limited to, soil and groundwater conditions. Neither RDC, nor
to the best of its knowledge any third party, has used, generated, manufactured,
refined, produced, processed, stored, or disposed of on, or under the Conservation
Easement Area or transported to or from the Conservation Easement Area any
Hazardous Materials nor does RDC intend to use the Conservation Easement
Area prior to the Closing Date for the purpose of generating, manufacturing,
refining, producing, storing, handling, transferring, processing or transporting
Hazardous Materials. For purposes hereof, “Hazardous Materials” shall mean any
flammable explosives, radioactive materials, asbestos, petroleum, organic
compounds known as polychlorinated biphenyls, chemicals known to cause
cancer or reproductive toxicity, pollutants, contaminants, hazardous wastes, toxic
substances or related materials, including, without limitation, any substances
defined as or included in the definition of “hazardous substances”, “hazardous
materials”, or “toxic substances” in the Comprehensive Environmental Response,




Compensation and Liability Act of 1980, as amended, 42 USC Sec. 9601 et seq.,
the Hazardous Materials Transportation Act, 49 USC Sec. 1801, et sec., the
Resource Conservation and Recovery Act, 42 USC Sec. 6901, et sec., or other
federal, state or local statute, law, ordinance, code, rule, regulation order, decree
or other requirement of governmental authority regulating, relating to, or
imposing liability or standards of conduct concerning any hazardous, toxic or
dangerous substance or material, as now in effect, and in the regulations adopted
or promulgated pursuant to such laws.

7. Remedies.

(2) If the transfer of the Conservation Easement contemplated hereby is not
consummated in accordance with the terms and provisions of this Agreement due to
circumstances or conditions which constitute a default by NCDOT under this Agreement,
the entire Agreement shall be terminated, all rights and obligations of the parties under
this Agreement shall expire, and this Agreement shall become null and void, and RDC
shall not be entitled to receive liquidated damages.

(b)  If the transfer of the Conservation Easement contemplated hereby is not
consummated in accordance with the terms and provisions of this Agreement due to
circumstances or conditions which constitute a default by RDC under this Agreement,
NCDOT, as its sole and exclusive remedies: (i) shall have the right to terminate this
Agreement, in which event all rights and obligations of the parties under this Agreement
shall expire, and this Agreement shall become null and void; and (i) if RDC’s default is a
refusal by RDC to convey the Conservation Easement to NCDOT as required by this
Agreement, then NCDOT shall have the right to sue RDC for specific performance of
this Agreement.

8. Assignment; Successors. This Agreement may not be assigned by any
party, in whole or in part, without the prior written consent of the other party, and any
such assignment with the consent of the other party shall be null and void and of no force
or effect. Nothing herein shall restrict the ability to assign the Conservation Easement.
Subject to the foregoing, this Agreement shall be binding upon and enforceable against,
and shall inure to the benefit of RDC and NCDOT and their respective successors and
permitted assigns. No assignment shall relieve RDC of liability for the performance of
RDC’s duties and obligations under this Agreement.

9. Entire Agreement; Modification. This Agreement supersedes all prior
discussions and agreements among RDC and NCDOT and constitutes the entire

agreement between the parties hereto with respect to the subject matter hereof, and there
are no agreements, understandings, warranties or representations between the parties
other then those set forth herein. This Agreement may not be amended or modified in
any way except by instrument in writing executed by all parties hereto.

10.  Documentation. If necessary to carry out the intent of this Agreement,
each party agrees to execute and provide to the other party any and all other instruments,



documents, conveyances, assignments and agreements which may be necessary to
effectuate, carry out and perform the terms, provisions and conditions of this Agreement.

11. Governing Law. This Agreement shall be governed by, construed under
and interpreted an enforced in accordance with the laws of the State of North Carolina.

12. Miscellaneous Provisions.

(8)  Notices. All notices, demands or requests shall be in writing to the
addresses indicated on the signature pages below and shall be deemed given (i) upon the
date hand delivered; (ii) those given by mailing as hereinabove provided shall be deemed
given two business days after the date of deposit in the United States Mail; (iii) those
given by commercial courier as hereinabove provided shall be deemed given one
business day after the date of deposit with the commercial courier; or (iv) those given by
facsimile shall be deemed given on the date of confirmed facsimile transmittal

(b)  Facsimile as Writing. The parties expressly acknowledge and agree that,
notwithstanding any statutory or decisional law to the contrary, the printed product of a
facsimile transmittal shall be deemed to be “written” and a “writing” for all purposes of
this Agreement. ,

(c)  Headings. The use of headings, captions and numbers in this Agreement
is solely for the convenience of identifying and indexing the various provisions in this
Agreement and shall in no event be considered otherwise in construing or interpreting
any provision in this Agreement.

(d)  Exhibits. Each and every exhibit referred to or otherwise mentioned in
this Agreement is attached to this Agreement and is and shall be construed to be made a
part of this Agreement by such reference.
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