APPLICATION FOR DEPARTMENT OF THE ARMY PERMIT OMB APPROVAL NO. 0710-003
(33 CFR 325) Expires December 31, 2004

Public reporting burden for this collection of information is estimated to average 10 hours per response, although the majority of applications should
require 5 hours or less. This includes the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed,
and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, to Department of Defense, Washington Headquarters Service Directorate of Information
Operations and Reports, 1215 Jefferson Davis Highway, Suite 1204, Arlington, VA 22202-4302; and to the Office of Management and Budget,
Paperwork Reduction Project (0710-0003), Washington, DC 20503. Respondents should be aware that notwithstanding any other provision of law, no
person shall be subject to any penalty for failing to comply with a collection of information if it does not display a currently valid OMB control number.

Please DO NOT RETURN your form to either of those addresses. Completed applications must be submitted to the District Engineer having jurisdiction
over the location of the proposed activity.

PRIVACY ACT STATEMENT

Authority: Rivers and Harbors Act, Section 10, 33 USC 403: Clean Water Act, Section 404, 33 USC 1344; Marine Protection, Research and Sanctuaries
Act, 33 USC 1413, Section 103. Principal Purpose: Information provided on this form will be used in evaluating the application for a permit. Routine
Uses: This information may be shared with the Department of Justice and other federal, state, and local government agencies. Submission of
requested information is voluntary, however, if information is not provided the permit application cannot be evaluated nor can a permit be issued.

One set of original drawings or good reproducible copies which show the location and character of the proposed activity must be attached to this
application (see sample drawings and instructions) and be submitted to the District Engineer having jurisdiction over the location of the proposed
activity. An application that is not completed in full will be returned.

| (ITEMS 1 THRU 4 TO BE RILLED BY THE CORPS) |
1. APPLICATION NO. 2. FIELD OFFICE CODE 3. DATE RECEIVED 4. DATE APPLICATION COMPLETED

(ITEMS BELOW TO BE F|LLED BY APPLICANT)

5. APPLICANT'S NAME 8. AUTHORIZED AGENT'S NAME AND TITLE (an agent is not required)
North Carolina Department of Transportation
Project Development & Environmental Analysis N/A

6. APPLICANT'S ADDRESS 9. AGENT'S ADDRESS
1548 Mail Service Center N/A

Raleigh, NC 27699-1548

7. APPLICANT'S PHONE NOs. W/AREA CODE 10. AGENT'S PHONE NOs. W/AREA CODE
a. Residence a. Residence '
b. Business 919-715-1335 b. Business
11. STATEMENT OF AUTHORIZATION
| hereby authorize, to act in my behalf as my agent in the processing of this application and to furnish, upon request,

supplemental information in support of this permit application.

APPLICANT'S SIGNATURE DATE

NAME, LOCATION, AND DESCRIPTION OR PROJECT OR ACTIVITY
12. PROJECT NAME OR TITLE (see instructions
Murphy Bypass; US 64 Relocation from US 19-74-129 in Murphy to easg of NC 141 in Peachtree; Cherokee County, TIP No. R-0977A

13. NAME OF WATERBODY, IF KNOWN (if applicable) 14. PROJECT STREET ADDRESS (if applicable)
Hiwassee River
Hampton Creek and tributaries
Martin Creek and tributaries
Tributaries to McCombs Creek

15. LOCATION OF PROJECT

Cherokee NC
COUNTY STATE

16. OTHER LOCATION DESCRIPTIONS, IF KNOWN (see instructions) Section, Township, Range, Lat/Lon, and/or Accessors's Parcel Number, for example.
17. DIRECTIONS TO THE SITE

From Asheville, travel Interstate 40 West to the junction of U.S. Highways 19/74. Travel west on US 19/74 to Murphy.
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18.  Nature of Activity (Description of project, include all features)

The North Carolina Department of Transportation (NCDOT) proposes to improve existing US 64 by relocating a segment south of the
Hiwassee River between US 19-74-129 in Murphy and SR 1547 east of NC 141 in Peachtree, Cherokee County, North Carolina (Murphy
Bypass). As proposed, the Murphy Bypass will be 4.9 miles long and crosses several surface waters, including the Hiwassee River.

19. Project Purpose (Describe the reason or purpose of the project, see instructions)

Public transportation; to improve traffic flow and increase safety. See Cover Letter for Purpose and Need.

USE BLOCKS 20-22 IF DREDGED AND/OR FILL MATERIAL IS TO BE DISCHARGED

20. Reason(s) for Discharge

Highway Fill

21. Type(s) of Material Being Discharged and the Amount of Each Type in Cubic Yards

See attached application and summary sheet for details

22. Surface Area in Acres of Wetlands or Other Waters Filled (see instructions)

The proposed Murphy Bypass will impact eight jurisdictional wetlands for a total of 0.82 acres of permanent impact. No temporary impacts
to wetlands are anticipated. Impacts to wetlands include fill and excavation. Jurisdictional streams will be impacted at nineteen sites
including 0.79 acres of permanent impact and less than 0.02 acres of temporary impact. A total of 6,812 linear feet of stream will be
permanently impacted by the project, although 801 feet of stream will be restored utilizing natural stream design.

See permit drawings for wetland and surface water impacts by site.

23. Is Any Portion of the Work Already Complete? Yes ___ No_X IF YES, DESCRIBE THE COMPLETED WORK

24. Addresses of Adjoining Property Owners, Lessees, Etc., Whose Property Adjoins the Waterbody (if more than can be entered here, please attach a supplemental list).

See attached Permit Drawings for a list of Landowners.

25. List of Other Certifications or Approvals/Denials Received from other Federal, State, or Local Agencies for Work Described in This Application.
AGENCY TYPE APPROVAL IDENTIFICATION NUMBER DATE APPLIED  DATE APPROVED  DATE DENIED

Would include but is not restricted to zoning, building, and flood plain permits

26. Application is hereby made for a permit or permits to authorize the work described in this application. | certify that the information in this application is
complete and accurate. | further certify that | possess the authority to undertake the work described herein or am acting as the duly authorized agent

of the applicant.
U gfer)ed
"I DATE

SIGNQTURE OF APPLICANT

SIGNATURE OF AGENT DATE

The application must be signed by the person who desires to undertake the proposed activity (applicant) or it may be signed by a duly authorized
agent if the statement in block 11 has been filled out and signed.

18 U.S.C. Section 1001 provides that: Whoever, in any manner within the jurisdiction of any department or agency of the United States knowingly
and willfully falsifies, conceals, or covers up any trick, scheme, or disguises a material fact or makes any false, fictitious or fraudulent statements or
representations or makes or uses any false writing or document knowing same to contain any false, fictitious or fraudulent statements or entry, shall
be fined not more than $10,000 or imprisoned not more than five years or both.
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STATE OF NORTH CAROLINA
DEPARTMENT OF TRANSPORTATION
MICHAEL F. EASLEY LYNDO TIPPETT
GOVERNOR SECRETARY
September 29, 2004

U.S. Army Corps of Engineers
Asheville Regulatory Field Office

151 Patton Avenue, Room 208
Asheville, North Carolina 28801-5006

ATTN: Ms. Angie Pennock
NCDOT Coordinator

Dear Ms. Pennock:

Subject: Application for Individual Section 404 and 401 Permits; Cherokee County;
Murphy Bypass; US 64 Relocation from US 19-74-129 in Murphy to east of NC
141 in Peachtree; State Project No. 8.1910203; Federal Aid Project No. FR-14-
1(1); TIP No. R-0977A.

The North Carolina Department of Transportation (NCDOT) proposes to improve highway US
64 by relocating a segment of the road south of the existing alignment between US 19-74-129 in
Murphy and SR 1547 east of NC 141 in Peachtree, Cherokee County, North Carolina,
Transportation Improvement Program number R-0977A (Murphy Bypass). As proposed, the
Murphy Bypass is 4.9 miles long and crosses several surface waters, including two crossings of
the Hiwassee River. A vicinity map showing the project location is provided with the permit
drawings in Appendix A.

This correspondence serves as an application for Section 404 and 401 permits for the Murphy
Bypass. The application package includes this cover letter, ENG form 4345 and the following
appendices: 8.5x11 permit drawings (Appendix A), Natural Stream Design and Special Culvert
Design Drawings (Appendix B), Bridge/Culvert Hydraulic Design Reports (Appendix C),
Ecosystem Enhancement Program (EEP) Acceptance Letter (Appendix D), Original Design
Drawings (Appendix E), Sulfidic Rock Data and Special Provisions (Appendix F), and Indirect
and Cumulative Effects Report (Appendix G). Half size plan sheets have been included as an
attachment. A summary of the impacts and proposed mitigation is provided below. Specific
details of the project are provided in the following sections.

Summary of Impacts. The proposed Murphy Bypass will impact eight jurisdictional wetlands for
a total of 0.82 acre of permanent impact. No temporary impacts to wetlands are anticipated.




Jurisdictional streams will be impacted at nineteen sites including 0.79 acre of permanent impact
and less than 0.02 acre of temporary impact. A total of 6,812 linear feet of stream will be
permanently impacted, although 1,150 feet of stream will be restored utilizing natural stream
design.

Summary of Mitigation. During the design of this project, NCDOT has avoided or minimized
impacts to the extent practicable, including redesign of the two Hiwassee River crossings and the
Martin Creek crossing. NCDOT is also restoring 801 feet of natural stream channel impacted by
the project for which they are seeking 1:1 on-site mitigation credit. The remaining, unavoidable
impacts to 0.82 acre of jurisdictional wetlands and to 6,011 (6,812-801) linear feet of
jurisdictional streams will be offset by compensatory mitigation provided by the EEP.

PROJECT DESCRIPTION

The proposed roadway will be a two-lane facility constructed on a four-lane right-of-way
(ROW). The entire four-lane ROW will be graded and filled, although only two-lanes will
actually be completed at this time. The preferred alignment crosses the Hiwassee River at River
Mile 102 (East Crossing) and again at River Mile 97 (West Crossing). A 46-foot median is
proposed for the cross section and ROW width varies from 170 feet to 500 feet.

Project Purpose and Need

The purpose of this project is to provide a safe, efficient, and direct route for traffic traveling
east-west through Cherokee County with provisions for additional capacity as traffic volumes
grow. The project will serve as an alternative to the substandard route east of the Town of
Murphy and will ease traffic congestion in the downtown area.

The predominant east-west route through the southern portion of Cherokee County and western
North Carolina is along US 64. Currently, traffic traveling along the segment between US 19-
74-129 and SR 1547 (Clayton Road) east of NC 141 must navigate dangerous curves that well
exceed the recommended maximum design for horizontal curves in the area, as well as steep
grades, all within very limited sight distance on a road way with little to no shoulders. This
substandard geometry severely restricts operating speeds, thereby reducing the capacity of the
roadway. These factors, result in a hazardous stretch of highway with few areas to pass or pull
over.

The project segment of US 64 carried 5,500 vehicles per day (vpd) in 1993. The 1994
Environmental Assessment predicted the “No-Build” traffic volumes would increase to 5,700
vpd by 1996 and to between 10,700 and 11,400 vpd by 2016. This amounts to an overall
increase of 100 percent in traffic volumes over a 20-year period. This doubling of traffic would
substantially reduce the levels of service (LOS) of the roadway (LOS E in 2016 on an A to F
scale) and seriously increase the accident potential.

Currently, accident rates on existing US 64 are higher than the statewide averages for similar
two-lane rural roadways. During the four-year period from July 1, 1988 to July 31, 1992, this
section of US 64 experienced an accident rate of 198 accidents per 100 million vehicle miles of
travel. The 1990-1992 statewide average accident rate for rural, two-lane undivided roadways
was 167 accidents per 100 million vehicle miles of travel. The accident rate on US 64 was 12
percent higher than the statewide average. The majority of these accidents involved rear-end



collisions and vehicles running off the road, which is indicative of substandard design that results
in reduced sight and stopping distance.

East of the project area, US 64 provides access through the waterfalls area of the state, a popular
tourist attraction, and continues east to the interchange with 1-26/US 74 in Hendersonville. West
of Murphy, US 64 continues to Cleveland, Tennessee and merges with I-75, providing access to
major metropolitan areas north, south and west, including Chattanooga, Nashville, Knoxville,
Birmingham, and Atlanta. The major north-south traffic in Cherokee County is served by US
19-74-129 which meets US 64 near the western terminus of the project in downtown Murphy.
The proposed improvements would provide safer, more efficient vehicle operation, reduce travel
times, and result in road user cost savings for motorists traveling through western North

Carolina.

Project History

U.S. Highway 64 in Cherokee County was constructed on its present alignment in 1933 on an
existing roadbed. Other than resurfacing and widening short segments, no major improvements
have been made. This section of US 64 was determined to be substandard and unable to handle
existing levels of service based on current traffic volumes and NCDOT future projections.
Subsequently, NCDOT proposed improvements to the existing alignment of US 64 as part of the
Transportation Improvement Program (TIP). In 1986 the U.S. Department of Transportation,
Federal Highway Administration (FHWA), and NCDOT prepared an Environmental Assessment
(EA) for the proposed improvements. In September of that year, a Finding of No Significant
Impact (FONSI) was issued.

However, preliminary design studies indicated that improvements to US 64 were not feasible due
to geometric restrictions, environmental concerns, and construction costs. One of the
environmental concerns was acidification potential of exposed rock or “hot rock” The
underlying geologic formation was known to contain hot rock that when exposed to the elements
could produce acidic runoff that would reach waterways crossed by the project. Since widening
the existing alignment would require exposing rock, adverse impacts were expected. Coupled
with concerns raised by the Town of Murphy, this caused NCDOT to abandon plans for
improving US 64 on its existing alignment. Instead, NCDOT proposed to relocate the portion of
US 64 between Murphy and the town of Peachtree. In 1990, design and environmental studies
were initiated for the proposed relocation.

In July 1994, a new EA was prepared for the proposed relocation. In addition to the “No Build”
Alternative, NCDOT evaluated eight build alternatives (A, B, C1, C2, D1, D2, D3 and E) in the
EA. Based on information detailed in the EA, the B, D1, D2, D3 and E alternatives were
eliminated from further consideration. Alternatives A, C1, and C2 were determined to be the
only feasible alternatives. Alternative C1 was subsequently selected as the preferred alternative,
and a FONSI was issued in February of 1995. Preliminary design was approved and hydraulic
design of the project initiated. After the design phase was completed, NCDOT submitted an
Individual Section 404 Permit application for the proposed project with a cover letter dated
August 4, 1998. The application was put on public notice in March of 1999.



In response to the public notice, the U.S. Fish and Wildlife Service (USFWS) indicated that two
Federal Species of Concern' (FSC), the Tennessee clubshell (Pleurobema oviforme) and the
sicklefin redhorse (Moxostoma sp.), may be impacted by the project. The USFWS has
recognized these two species since issuance of the FONSI. Therefore, additional surveys were
completed in the fall of 2000. Based on these surveys and concerns over other natural resource
impacts raised during the interagency meetings held in May of 2000, further design studies were
conducted on the preferred alternative identified in the FONSI. Additionally, State and Federal
review agencies requested that three of the alternative alignments that were first detailed in the
July 1994 EA, (D1, D2 and D3) be re-evaluated in greater detail.

In October of 2001, an interagency meeting was held to present findings of the additional
alternative studies. During this meeting, the USFWS raised concerns regarding potential impacts
to mussels and to the sicklefin redhorse. They further stated that the FSCs could become listed
prior to completion of this project. This required additional survey work and review of
alternative designs to avoid and/or minimize potential impacts. Subsequent interagency
meetings have been held to review updated designs and project status. Since potential impacts to
species that may become listed prior to project completion may not be avoided, a Biological
Assessment (BA) was completed by NCDOT and submitted to the USFWS concurrently with
this permit application.

NEPA Status

In order to comply with National Environmental Policy Act (NEPA) guidelines, the US
Department of Transportation, FHWA and NCDOT prepared and submitted an EA in July, 1994.
The EA explains the purpose and need for the project, provides a description of alternatives
considered, and characterizes social, economic, and environmental effects. The EA was
approved and circulated to federal, state, and local agencies. In February of 1995, a FONSI was
issued. However, as described in the project history above, additional issues regarding potential
impacts to the Tennessee clubshell and the sicklefin redhorse required further study. In response,
NCDOT agreed to treat both species as if they were listed as threatened or endangered and
completed a BA in 2004.

Independent Utility

Murphy Bypass (R-0977A) is in compliance with 23 CFR Part 771.111(f) which lists the FHWA
characteristics of independent utility of a project as:

1. the project has logical termini and independent utility and is of sufficient length to
address environmental matters on a broad scope,

2. the proposed project is a reasonable expenditure of funds even if no other improvements
are made;

3. The proposed project does not preclude reasonable alternatives for consideration as other
projects are developed.

! Federal Species of Concern (FSC) are defined as species that are under consideration for listing for which there is
insufficient information to support listing. FSCs are not afforded federal protection under the Endangered Species
Act and are not subject to any of its provisions, including Section 7, until they are formally proposed or listed as
Threatened or Endangered. However, since the status of these species is subject to change, FSCs should be included
for consideration during the planning process of a project in order to prevent delays should they become listed.



RESOURCE STATUS

Waters of the US

Delineations. Wetland and stream delineations were conducted during field work for the 1996
EA using the criteria specified in the 1987 Corps of Engineers Wetland Delineation manual. In
addition to wetland delineations, jurisdictional streams impacted by the project were also
characterized. = Additional wetland and stream delineations were conducted for various
alternatives in 2001. Delineations for the proposed route were re-verified by NCDOT and other
agency personnel in August of 2003. A subsequent field visit in July 2004 by NCDOT identified
additional jurisdictional impacts. Based on the information in this correspondence, NCDOT
believes that all wetland and stream delineations are accurate, current, and properly detailed in
the attached permit drawings (Appendix A).

Wetlands. A total of eight jurisdictional wetlands will be impacted by the proposed project. The
eight wetlands are located along tributaries to, or within floodplain areas of the Hiwassee River.
Hydrology of these wetlands include groundwater seepage as well as overland flow from
adjacent streams. Most of these wetlands occur as depressional areas within floodplains and are
dominated by herbaceous vegetation, although woody vegetation is encroaching within some
wetlands.

Common vegetation in these wetland areas included, common rush (Juncus effusus), smartweed
(Polygonum sp.), velvet panicum (Dichanthelium scoparium), jewelweed (Impatiens capensis),
shallow sedge (Carex lurida) and joepyeweed (Eupatorium maculatum). Common woody
vegetation included boxelder (Acer negundo), river birch (Betula nigra), tag alder (Alnus
serrulata), and American sycamore (Platanus occidentalis).

Streams. Jurisdictional streams will be impacted at 19 sites. Major streams crossed by the
project include Martin Creek (DWQ No. 1-49-(0.5), Hampton Creek (DWQ No. 1-(48)), and two
separate crossings of the Hiwassee River (DWQ No. 1-43). Both Martin and Hampton Creeks
are classified as Class C waters by DWQ. The Hiwassee River within the project area has
multiple DWQ classifications. From the confluence of McComb Branch to 0.1 miles
downstream (which is at the Murphy water supply intake), The Hiwasse River is classified as
WS-IV, CA. “CA” stands for critical area which is a designation given to an area adjacent to a
water supply intake. From the intake to 0.3 miles downstream of the confluence with Martin
Creek, the Hiwassee is classified as WS-V, and from that point to Laurel Creek the river is
Class C. As part of the avoidance measures, Martin Creek and the two Hiwassee River crossings
will be bridged.

Impacts. Permanent impacts to jurisdictional wetlands are summarized in Table 1 as well as
sheet 34 of the permit drawings located in Appendix A. Wetlands will be impacted at eight
separate sites for a total of 0.82 acre of permanent impact, which includes fill and excavation in
wetlands. As planned, no temporary fill will be placed in wetlands during the construction of
this project.

The majority of the wetland impacts consist of fill. At Site 3A, however, the impact consists of
excavation. As shown on sheet 6 of the permit drawings, a stream impacted by the project is
being relocated (Site 4) through the wetland at Site 3A. Relocating the stream to avoid the
wetland was not feasible, and while only a small portion of the 0.22 acre wetland will be



excavated, the entire wetland will probably be impacted by the relocated stream and is therefore
considered a total loss.

Table 1. Summary of Permanent Wetland Impacts

. Wetland Impacts
Site " .
Fill | Excavation
Number
(acre) (acre)
1 0.12 <0.01
0.17
3A 0.22
4 0.02
11 0.05 0.05
17 0.12
18 0.07
21 <0.01 <0.01
Totals 0.55 0.27

Impacts to jurisdictional streams are summarized in Table 2, as well as sheet 39 of the permit
drawings located in Appendix A. Streams will be impacted at 19 sites for a total of 0.79 acre of
permanent fill or approximately 6,812 linear feet of impact. Less than 0.02 acre of surface water
will be temporarily filled during construction. Additionally, 1,150 linear feet of stream will be
restored using natural stream design as detailed in the drawings provided in Appendix B.
However, due to landowner constraints, only 801 feet of the restored stream will contain
adequate buffer to count towards on-site mitigation.

No permanent impacts will occur to the two Hiwassee crossings or Martin Creek crossing since
they will be bridged. As proposed, non-destructive temporary work bridges will be placed
within the Hiwassee at the west crossing location. It is anticipated that footings for the
temporary bridges will require shallow drilled shafts to secure the temporary bridges, causing
temporary impacts. The east crossing of the Hiwassee is narrower and can be constructed
without the use of temporary work bridges.

At Martin Creek, a temporary bridge will be installed to aid construction. This bridge will span
the channel resulting in no impacts to the stream itself. As proposed, the temporary bridges at
these three crossings are not expected to hinder stream flow or aquatic life movements during
construction. Please refer to sheets 7, 8, 11, 12, 13, and 27 of the permit drawings located in
Appendix A for plan and profile views of the Hiwassee River crossings and the Martin Creek
crossing.

Wild and Scenic Rivers. The project will not impact any Designated Wild and Scenic Rivers or
any other rivers included in the list of study rivers (Public Law 90-542, as amended).

Essential Fish Habitat. While no Essential Fish Habitat is present in the project corridor,
NCDOT is committed to ensure that the project will have no disturbance to aquatic life
movements. Structures impacting waters on the project will be designed to ensure fish and other
aquatic life passage.




Table 2. Summary of Surface Water Impacts

Site Stream Impacts
Number Fill | Temp. | Linear Stream Name
(acre) | (acre) | (feet)
1 <0.01 66 | Ut' to Hiwassee River
4 0.07 354 Ut to Hiwassee River
4A <0.01 Hiwasse River
5 <0.01 113 Ut to Hiwassee River
5A 0.12 518 Ut to Hiwassee River
6 No Impact Martin Creek
7 <0.01 22 Ut to Martin Creek
8 <0.01 89 Ut to Hampton Creek
9 0.25 971 Hampton Creek
10 0.05 725 Ut to Hampton Creek
11 0.15 | <0.01 1598 Ut to Hiwassee River
12 <0.01 220 Ut to Hiwassee River
14 0.02 358 Ut to Hiwassee River
15 0.02 125 Ut to Hiwassee River
16 0.02 453 Ut to Hiwassee River
16A No Impact Hiwassee River
18 0.02 381 . | Ut to McComb Branch
19 <0.01 | 151 Ut to McComb Branch
20 0.07 504 | Ut to McComb Branch
21 <0.01 - 105 | Ut to McComb Branch
22 <0.01 59 Ut to McComb Branch
Totals 0.79 6,812
'Unnamed tributary (Ut)

Sulfidic Rock (Hot Rock) Impacts. According to the NC Geological Survey, two rock
formations, the Mineral Bluff Formation and particularly the Nantahala Formation that underlie
or are in close proximity to the project area, are known to contain sulfur-rich minerals. When
exposed to the atmosphere and rain, this rock (known as “hot rock””) may produce damaging acid
levels in leachate which could in turn runoff into jurisdictional surface waters.

Due to the potential for “hot rock” within the Murphy Bypass project area, the NCDOT
Geotechnical unit sampled hard rock underlying the project area. Rock core samples were
obtained at intervals along the project corridor and analyzed by NCDOT Materials and Test Unit
in order to determine the acid potential of the rock. Acid producing potential is measured as Net
Neutralization Potential (NNP). NNP values less than negative five are considered to be “hot”
meaning they have high potential for producing acidic drainage.

Test results for the rock samples taken along the Murphy bypass project corridor are listed in
Appendix F. These results indicate that two of the samples have NNP values well below the
-5.0 “hot” rock threshold, Sample 1: -22.6 NNP and Sample 5: -19.6 NNP. The two samples
were located on the same core taken at Station 24 + 64, which is in the vicinity of the Martin



Creek crossing. The NNP values for the rock underlying the remainder of the project corridor
are all positive and therefore indicate a low potential for producing acid drainage.

In order to avoid and minimize impacts from potential acid producing rock, the NCDOT
Geotechnical Unit developed special provisions to be used during construction. These
provisions outline plans for weekly testing and monitoring of runoff from erosion control basins
in the active construction areas in order to evaluate pH and sulfate values. If pH values are
below 6.0, a pre-approved mitigation plan will be chosen within 72 hours. A copy of the special
provisions document is included in Appendix F. Additional discussion concerning “hot rock”
and potential impacts to sensitive aquatic species is included in the BA submitted to USFWS.

Cultural Resources. During the NEPA process, cultural and historical resources were identified
within the project corridor. Two of the alternatives studied in the EA were eliminated partially
due to potential impacts to historic resources. Along the preferred route, the EA identified eight
potential archaeological sites and no historical sites. Additional survey work was recommended
at the archaeological sites.

The additional surveys were conducted between 1999 and 2001, and NCDOT presented the
results to the North Carolina Department of Cultural Resources, State Historic Preservation
Office (SHPO). Some sites previously identified in the EA were determined not to be eligible
for listing on the National Register of Historic Places (NRHP). For those sites considered
eligible, the SHPO approved a data recovery plan to mitigate for impacts from construction.

Data recovery began in 2000 and was completed in 2001. Reports were submitted to SHPO in
April, 2000; July, 2000 and May, 2001. The SHPO provided concurrence in October, 2001 that
full data recovery has been completed within the proposed right-of-way and that no further
archaeological work be conducted. The SHPO further added that with the data recovery
completed, the project will not affect significant archaeological resources.

However, the SHPO indicated that if project plans change, their office should be notified in order
to review updated plans for potential to impact cultural or historical resources. In January 2004,
the Geotechnical Engineering Unit of NCDOT contacted the SHPO via e-mail to determine if
additional work relating to relocated proposed bridges would impact archaeological sites. The
SHPO responded by simply referring to their previous October, 2001 clearance. Therefore,
NCDOT does not expect this project to adversely impact cultural or historical resources.
NCDOT will continue to consult with the SHPO if project plans change.

FEMA. The Hiwassee River is the only Federal Emergency Management Agency (FEMA)
regulated stream crossed by the project. Both crossings have been designed so that the 100 year
flood elevation will not change, as required to comply with FEMA regulations.

Utility Impacts. No utility impacts to jurisdictional resources are anticipated from construction
of this project. Utility Relocations that occur within “hot rock” areas will also abide by the
special provisions listed in Appendix F.

THREATENED AND ENDANGERED SPECIES

Plants and animals with federal classification of Endangered, Threatened, Proposed Endangered,
and Proposed Threatened are protected under provisions of Section 7 and Section 9 of the
Endangered Species Act of 1973, as amended. As of January 29, 2003 USFWS lists five
federally protected species for Cherokee County (Table 3).



Table 3. Federally Protected Species in Cherokee County

Common Name Scientific Name Fset(:i::l Biological Conclusion
Clemmys Not Subject to Section 7

Bog turtle muhlenbergii T(S/A) Consultation

. . . May Affect, Not Likely to
Indiana Bat Myotis sodalis E Adversely Affect
Cumberland bean Villosa trabalis E Unresolved
Little-wing pearly Pegias fabula E Unresolved
mussel

) . . May Affect, Not Likely to

Small-whorled pogonia | Isotria medeoloides T Adversely Affect

E= a species that is in danger of extinction throughout all or a significant portion of its range.

T= a species likely to become endangered within the foreseeable future throughout all or a significant
portion of its range.

T(S/A) = Threatened due to similarity of appearance with other rare species and is listed for its protection.

Initial species surveys were conducted during preparation of the EA. Subsequent surveys were
conducted as additional alternatives were studied. Initial surveys for small-whorled pogonia and
Indiana bat concluded May Affect, Not Likely to Adversely Affect. Since initial surveys for both
of these species had expired, additional site visits were conducted in the summer of 2004.

Surveys for small-whorled pogonia were conducted June 9-11 and July 8-9, 2004. Areas of
appropriate habitat were searched, but no individuals were found. Surveys for Indiana bat were
conducted in areas of appropriate habitat within the project corridor using mist-netting
techniques on July 30-31 and August 3, 2004. No individuals were captured. Based on these
updated surveys, construction of the project is not expected to adversely impact either species.
Therefore, the biological conclusion remains May Affect, Not Likely to Adversely Affect for
small-whorled pogonia. Since Indiana bats may utilize the project area for foraging, the
biological conclusion remains May Affect, Not Likely to Adversely Affect. Additional detail
regarding these species is presented in the BA. A copy of the BA is available upon request.

Mussel surveys were last conducted in the project corridor in 2000. Results of the surveys
concluded that while there are high-quality mussel beds in the Hiwassee River and Martin Creek
within the project corridor, none of the federally listed species shown in Table 3 were located.
Therefore, the biological conclusions for Cumberland bean and little-wing pearlymussel are Not
Likely to Adversely Affect. However, since the surveys are more than two years old, USFWS
has requested additional surveys. NCDOT has committed to re-survey the project prior to start
of construction. Pre-construction mussel surveys are currently scheduled for October 2004,
conditions permitting. The results of this survey will be forwarded to the USFWS prior to the
project being let.

In addition to the species listed above, the USFWS raised concerns regarding two FSC species,
the Tennessee clubshell and the sicklefin redhorse. These species were discovered within the
project corridor during the mussel surveys conducted in 2000. As discussed in the project
history section, the USFWS expects that both species will be officially listed prior to completion
of the Murphy Bypass. NCDOT agreed to treat the project as if both species were already listed,
thus avoiding lengthy and costly delays during project construction.




NCDOT conducted further design studies to avoid and/or minimize potential impacts to these
FSC species. The results of these efforts are detailed in the BA. Despite these
avoidance/minimization efforts, impacts to both species resulting from the project may not be
completely avoided, thus the BA concludes that the Tennessee clubshell and sicklefin redhorse
Will be Adversely Affected by the Murphy Bypass. However, as stated above and listed in more
detail in the following sections, NCDOT has redesigned both Hiwassee River crossings and the
Martin Creek crossing to avoid/minimize impacts to these species. Additionally, NCDOT will
employ mitigation measures such as Best Management Practices (BMPs) and mussel relocation
to offset impacts to these species. Additional details regarding mitigation measures are included
in the BA.

INDIRECT AND CUMMULATIVE IMPACT ANALYSIS

As part of the NEPA process, an Indirect and Cumulative Effects (ICE) assessment was
completed on April 8, 2003. The ICE concluded that construction of the Murphy Bypass will
likely induce commercial development (i.e. convenience stores, gas stations, restaurants, etc.) at
major intersections along the relocated roadway. Likewise, the report states that the roadway
will potentially increase residential development along the corridor.

However, the ICE also concludes that if the proposed project is not built, future land use
development that would have been induced by the relocated highway will probably be directed
along the existing US 64 corridor. This could potentially cause even more strain on vehicular
movement and an increase in traffic accidents. A copy of the ICE report has been included in
Appendix G. -

MITIGATION

The USACE has adopted through the Council on Environmental Quality (CEQ), a wetland
mitigation policy that embraces the concept of “no net loss of wetlands” and sequencing. The
purpose of this policy is to restore and maintain the chemical, biological, and physical integrity
of the Waters of the United States. Mitigation of wetland and surface water impacts has been
defined by the CEQ to include avoiding impacts, minimizing impacts, rectifying impacts,
reducing impacts over time, and compensating for impacts (40 CFR 1508.20). Executive Order
11990 (Protection of Wetlands) and US Department of Transportation Order 5660.1A
(Preservation of the Nation’s Wetlands), emphasize protection of the functions and values
provided by wetlands. These directives require that new construction in wetlands be avoided as
much as possible and that all practicable measures are taken to minimize or mitigate impacts to
wetlands.

NEPA Commitments

During the NEPA process, NCDOT made various commitments to reduce or eliminate the
environmental impact of the Murphy Bypass. Many were made to minimize or avoid impacts
and are listed in the following section. Other commitments, such as completing sensitive species
surveys have been discussed earlier.

10



NCDOT has made the following commitments that have not been addressed elsewhere in this
document.

NCDOT will adhere to its “Best Management Practices for the Protection of Surface
Waters” during construction of the Murphy Bypass. Specifically NCDOT has designed
hazardous spill basins at the Hiwassee bridge crossings to help safeguard water quality
and aquatic organisms and utilized “Design Standards in Sensitive Watersheds” since a
portion of the Hiwassee is designated as a CA.

Mitigation for adverse visual impacts was considered during the design phase of the
project.

NCDOT will coordinate with the Tennessee Valley Authority to determine if relocation
of transmission line structures is necessary to accommodate the new roadway.

In addition, NCDOT has agreed to the following commitments as outlined in the BA document.

Agency Coordination: NCDOT will invite representatives from the USACE, USFWS,
and the North Carolina Wildlife Resource Commission to the pre-construction meetings
for this project, as well as subsequent field inspections prior to construction, to help
insure compliance with special project commitments.

Bridge Drainage: Deck drains will be placed at the ends of each planned bridge and run
into grassed swales so no direct stormwater discharge will occur over the Hiwassee River
or Martin Creek. This commitment has been incorporated in the Structure Design Plans.

Preconstruction Survey: NCDOT will conduct pre-construction aquatic surveys in the
project’s footprint impacting waters known to contain protected species. NCDOT
anticipates that few individual protected mussels will be found in surveys of the project
footprint and is proposing to relocate these mussels to appropriate upstream habitat. The
preconstruction survey will be incorporated into the relocation plan that will be
developed prior to construction. Pre-construction surveys are currently scheduled for
October 2004, conditions permitting. Relocation will be conducted right before footers
are set for the temporary bridge.

Avoidance/Minimization

NCDOT has utilized many avoidance and minimization strategies during the planning stages of
the Murphy Bypass project. Through the NEPA process, input from review agencies and public
comments have also been incorporated into the design to avoid or minimize potential impacts. In
addition, NCDOT conducted interagency project review meetings in May 2000, October 2001,
April 2002, January 2004, and March 2004 to facilitate resource agency comments. Through
these meetings, additional avoidance and minimization measures were developed. The following
list summarizes specific avoidance/minimization efforts incorporated by NCDOT in the design
of this project.

1.

West Hiwassee River Crossing (44) — Originally, this alignment crossed the river further
east (upstream) with a more angled crossing. This crossing would have resulted in a
longer bridge with numerous bents located in the river and floodplain, subsequently
causing more potential impact to the aquatic habitat, specifically mussels. Through
agency review and comment, the bridge alignment was shifted further westward
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(downstream). The proposed alignment allows for a shorter span with less skew (i.e.
more perpendicular to the river), and no proposed bents being located in the river (i.e. full
span). The new alignment avoids sensitive mussel habitat and eliminates permanent
impact to the river channel. Original design drawings are included in Appendix E for
comparison with the proposed bridge.

Martin Creek Crossing (Site 6) — Originally the proposed crossing consisted of installing
a triple barrel box culvert, almost in the shape of a horseshoe. The culvert would have
impacted approximately 770 feet of streambed. As proposed, NCDOT will install a
bridge resulting in no permanent stream impacts.

Hampton Creek Crossing (Site 9) — As proposed, this crossing consists of installing a
double barrel box culvert. In order to address agency concerns, the culvert is being
designed with low flow sills and a trout flow channel. These design changes minimize
impacts to aquatic life movements. (Appendix B)

Harshaw Road (Site 11) — The proposed roadway bridge was lengthened in order to avoid
impacting the Ut to the Hiwassee River that parallels the alignment. The design change
lessened the direct stream impact by approximately 475 feet. In addition, NCDOT has
proposed to restore this stream utilizing natural channel design as part of on-site
compensatory mitigation for the Murphy Project. However, due to landowner
constraints, a 50-foot buffer will not exist along the entire length of stream proposed for
restoration, therefore only 801 feet of the restored stream is being included as mitigation.
(Appendix B)

East Hiwassee Crossing (Site 164) — Originally the bridge was designed with 2 bents
placed in the river channel. The original design included temporary impacts due to use of
a temporary causeway. As now proposed, the bridge will span the entire river channel,
resulting in no permanent in-water bents and no need for a temporary causeway. Original
design drawings are included in Appendix E for comparison.

Wetland Sites — In order to minimize impacts to wetland areas, 2:1 fill slopes were used
where possible.

Water Intake — At the request of the Town of Murphy, NCDOT assisted in relocating the
town’s raw water intake and incorporated the town’s concerns regarding protection of
their water supply into design of the east Hiwassee River crossing.

Deck Drains — Deck drains will be installed at the ends of each planned bridge so that no
direct stormwater discharge from the roadway will occur into the Hiwassee River or
Martin Creek.

Cross Vanes — Cross vanes/splash pools will be constructed at the outlet of every pipe
and culvert where possible.

Site 4 & 54 — NCDOT investigated relocating streams at Site 4 and Site 5A utilizing
natural stream design. However, as discussed at interagency review meetings there were
constraints that did not allow this. At Site 4 the existing relief and resulting grade of the
relocation warrants use of riprap to protect the channel. At Site 5, it was determined that
the stretch of stream was simply to short to make it feasible for natural stream design.
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Compensation

The primary emphasis of the compensatory mitigation is to re-establish a condition that would
have existed if the project were not built. Mitigation is limited to reasonable expenditures and
practicable considerations related to highway operation. Mitigation is generally accomplished
through a combination of methods designed to replace wetland functions and values lost as a
result of construction of the project. These methods consist of creation of new wetlands from
uplands, borrow pits, and other non-wetland areas; restoration of wetlands; and enhancement of
existing wetlands. Where such options may not be available, or when existing wetlands and
wetland-surface water complexes are considered to be important resources worthy of
preservation, consideration is given to preservation as at least one component of a compensatory
mitigation proposal.

Based upon the agreements stipulated in the “Memorandum of Agreement Among the North
Carolina Department of Environment and Natural Resources, the North Carolina Department of
Transportation, and the US Army Corps of Engineers, Wilmington District” (MOA), it is
understood that the EEP will assume responsibility for satisfying the federal Clean Water Act
compensatory mitigation requirements for NCDOT projects that are listed in Exhibit 1 of the
subject MOA during the EEP transition period which ends on June 30, 2005.

Because the subject project is listed in Exhibit 1, the necessary compensatory mitigation to offset
unavoidable impacts to waters that are jurisdictional under the federal Clean Water Act will be
provided by the EEP. The NCDOT has avoided and minimized impacts to jurisdictional
resources to the greatest extent possible as described above. The remaining, unavoidable
impacts to 0.82 acres of jurisdictional wetlands and to 6,011 linear feet of jurisdictional streams
will be offset by compensatory mitigation provided by the EEP program. A copy of the
acceptance letter from the EEP is included in Appendix D of this application.

FHWA Step Down Compliance

All compensatory mitigation must be in compliance with 23 CFR Part 777.9, “Mitigation of
Impacts”, which describes the actions that should be followed to qualify for Federal-aid highway
funding. This process is known as the FHWA “‘Step Down” procedures:

1. Consideration must be given to mitigation within the right-of-way and should include the
enhancement of existing wetlands and the creation of new wetlands in the highway median,
borrow pit areas, interchange areas and along the roadside.

2. Where mitigation within the right-of-way does not fully offset wetland losses, compensatory
mitigation (enhancement, creation, and/or preservation) may be conducted outside the right-
of-way.

NCDOT has followed this process and believes this project to be in compliance with the FHWA
step down procedures.

REGULATORY APPROVALS

Application is hereby made for a Department of Army Section 404 Individual Permit as required
for the above-described activities. We are also requesting a 401 Water Quality Certification
from the Division of Water Quality. In compliance with Section 143-215.3D(e) of the NCAC,
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we will provide $475.00 to act as payment for processing the Section 401 permit application
previously noted in this application (see Subject line). We are providing seven copies of this
application to the NC Department of Environment and Natural Resources (NCDENR), Division

of Water Quality (DWQ),

for their review.

If you have any questions or need additional information please call Chris Manley at

(919) 715-1487.

The “cc” List:
W/attachment
Mr.
Ms.
Ms.
Ms.

Mr.

W/o attachment

Sincerely,

e

POY <l

¢v Gregory J[Thorpe, Ph.D.,
Environmental Management Director
Project Development & Environmental Analysis Branch

John Hennessy, Division of Water Quality (7 copies)
Marella Buncick, USFWS

Marla Chambers, NCWRC

Becky Fox, USEPA-Whitter, NC

. Ronald Mikulak, USEPA — Atlanta, GA
. Harold Draper, TVA

. David Chang, P.E., Hydraulics

. Greg Perfetti, P.E., Structure Design

. Ron Watson, P.E., Division Engineer

Mark Davis, DEO

. Jay Bennett, P.E., Roadway Design

. Omar Sultan, Programming and TIP

. Art McMillan, P.E., Highway Design
. Mark Staley, Roadside Environmental
. David Franklin, USACE, Wilmington
. Beth Harmon, EEP

. Theresa Ellerby, PDEA
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